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LOS ANCELES, CALI FORN A
THURSDAY, DECEMBER 5, 1996
1:50 P. M

(Exhibits 23 through 27 were

marked for identification.)

GARY D MATTI A,
havi ng been sworn, was exam ned

and testified as foll ows:

EXAM NATI ON

BY MR d LLES

Q This is a deposition taken pursuant to
notice in the natter pending in the State of
Wsconsin and there are two notices, the first of
which is that of M. Gary D Mattia which | have had
marked as Exhibit 23. In addition the corporate
def endant Top Communi cations, Inc. is the subject
of a notice of deposition that's been nmarked as
Exhibit 24.

It's ny understanding that M. D Mattia

I's appearing as the designated representative of
the corporation Top Communi cations; is that

correct?
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Q

MR R CHARDS: That's correct.
(BY MR Q@LLES): Sir, have you had your

deposi tion taken before?

A
Q

Yes.

So if | state a question that you don't

under stand, woul d you please tell me and ||

attenpt to refranme it?

A

Q
A
Q
A

Yes.

Pl ease state your nane.
Gary D Matti a.

Were do you |ive?

15445 Vent ura Boul evard, No. 38, Shernan

Gaks, California 91403.

Q
A

Q

What is your date of birth?
10- 9- 49.

Wul d you pl ease descri be your

educat i onal background?

A

o > O » O > O

Col | ege educat ed.

Wiere at ?

Vall ey Col | ege here.

In Los Angel es?

Uh- huh.

D d you receive a baccal aureat e?
No. It's just a A°A Degree.

Wen did you receive that?
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A Long tine ago. | don't remenber.

Q What have you done -- you're currently
enpl oyed at Top Communi cations, Inc.?

A Yes.

Q How | ong have you been so enpl oyed?

A | think it's alittle over three years.

Q And did you -- are you one of the
st ockhol ders of the corporation?

A No.

Q What is your connection with the
cor por ati on?

A ' mthe president.

Q Wo is the -- is it a publicly held
cor por ati on?

A No.

Q Who is the primary stockhol der?

MR R CHARDS: (bjection. |I'mgoing to
limt a lot of your questions today to the facts of
this case.

Wio the sharehol ders are of the
corporation is really irrelevant and 1'mgoing to
Instruct the witness not to answer.

MR QLLES. Wll, counsel, you can do
what you feel appropriate. In the event it raises
to the level that it's obstructing the deposition,

8
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the remedies for the State are to go back into
court in Wsconsin and seek an appropri ate
protective order that could conpel your client to
travel to Wsconsin.

MR R CHARDS.: Watever --

MR QG LLES: Just so you appreci ate what
t he consequences are.

MR RCHARDS: | don't think that the
judge in Wsconsin is going to find the
sharehol ders of the conpany relevant to any of the
scope of this litigation.

MR AQLLES Wll, relevant to the scope
of this litigation is who controls the
corporation. So to the extent that any sharehol der
exercises control over it over and above
M. D Mittia, it may be rel evant.

MR R CHARDS: Well, you can ask specific
questions relating to who controls the corporation,
but, you know, that's up to you.

This isn't an inquiry into the financial
assets of the conpany or who owns the conpany. So
you can go get whatever protective order you want.

MR GLLES: No. It would be an order to
conpel discovery.

Let's turn back to the issue at hand.

9
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Q M. Dmattia, what are your duties and
responsi bilities as president of Top
Communi cat i ons?

A The oper ation, managenent,
adm ni strati on.

Q Who do you report to?

A The owners of the conpany.

Q Ckay. W are the owners of the conpany?

A The owners of the conpany are Scott
Zuckman and Reef Corporati on.

Q And who -- first of all Top

Communi cations is incorporated in Nevada?

A Yes.

Q And when was it incorporated?

A | think it's about three years ago.
Q 1993?

A I think so, yeah.

Q And at the tine it was incorporated, did
Reef Corporation have -- was that involved in the
I ncorporation of the conpany?
MR R CHARDS: (bjection. It calls for a
| egal concl usi on.
He's not a lawer and | don't believe
M. D Mttia incorporated the conpany hinsel f.
MR GLLES: [I'Il restate the question.
10
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Q Wio was invol ved i n Reef Corporation?
MR R CHARDS: (bjection.

You're not going to ask M. D Mattia any

questions about Reef Corporation. They're not even

a defendant here.

MR QG LLES. Counsel, he just said that
he reported to the owners of the conpany and he
I ndi cated Reef Corporation is one of the owners of
the conpany. |If he reports to soneone at Reef
Corporation, I'mentitled to know that.

MR R CHARDS: Wy don't you ask himif
he reports to soneone at Reef Corporation.

MR GLLES. He said that -- | wll.

Q Do you report to soneone at Reef
Cor por at i on?

A No.

Q Who -- where is Reef Corporation
I ncor por at ed?

A Qut of the country.

Q I's that a corporation that you have an
ownership interest in?

MR R CHARDS: bjection. It's
irrelevant what ny client's involvenent is with
Reef Corporation. This lawsuit is about
advertising in Wsconsin by Top Communi cati ons.

11
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And again if you' re going to use this
deposition as a tool to probe into the nakeup or
the financial status of the conpany, you're not
going to do that because this conpany has privacy
protection under Nevada | aw and under California
| aw and sinply because this is a Wsconsin | awsuit
doesn't waive those rights.

Q (BY MR GQLLES): M question is: Do you
have an ownership in Reef Corporation?

MR RCHARDS.: [|I'minstructing the
witness not to answer any questions relating to
Reef Corporation because it's outside the scope of
this discovery.

Q (BY MR GQLLES): Is there any other
I ndi vidual other than Scott Zucknan | believe you
nmentioned who you report to as president of Top
Communi cat i ons?

A No.

Q M. -- Are you famliar with an

i ndi vi dual naned M chael Lauri a?

A Yes.
Q In M. Lauria's deposition | believe he
indicated that -- he referred to you and

M. Zuckman as partners.
Is that a correct --

12
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MR R CHARDS: (bjection.

Q (BY MR Q@LLES): -- description of the
rel ati onshi p between you and M. Zucknman?

MR R CHARDS: (bjection. Your question
calls for a legal conclusion.

The word "partner” is a legal term
M. DMittiais not a lawer and he's not qualified
to determne what his relationship is with
M. Zuckman unl ess you just want to ask hi mwhat he
thinks it is.

M. Zuckman is identified as an owner.
That's all he's identified him as.

Q (BY MR GQLLES): M. D Mittia, do you
understand -- would you refer to M. Zucknman as
your partner in the Top Communications enterprise?

A No.

Q How woul d you refer to hinP

A He's vice president of sales and
mar ket i ng.

Q Does he report to you?

No.
As vice president?
As vice president, yes.

But you report to himas owner?

> O >» O >

He's an owner.

13
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Q Again are there any other owners that you

report to fromtime to tinme?

A No.

Q How | ong have you held the position as

presi dent ?

A About three years.

Q Veére you presi dent when Top
Communi cations first began doi ng busi ness?

A Yes.

Q What did you do before you becane
presi dent of Top Communi cati ons?

A | was president of other conpanies.

Q What conpany in particul ar?

A Ct her communi cation conpani es.

Q What was the nanme of the imediate --

your i mredi ate previous enpl oyer to Top

Communi cati ons?

A | don't recall.

Q Have you ever been convicted of a cr
A No.

Q What is your social security nunber?

MR R CHARDS: bjection. Under
California | aw he has conplete privacy not to
di scl ose a social security nunber and |'m

Instructing the witness not to answer.

i me?

14
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Q (BY MR Q@ LLES): Wen -- at what
| ocation did Top Communi cati ons begi n doi ng
busi ness in 19937

A What | ocati on?

Q Yes.

A | don't recall.

Q Wiere is Top Communi cations currently
| ocat ed?

A 3500 West A ive Avenue.

Q How | ong has it been at that |ocation?

A | would say a year and a half or so, two
years naybe.

Q Does it own the offices that are at that
| ocation, the space?

A No.

Q Coul d you describe to ne the space that
Is at that particular |ocation?

A It's about 3,000 square feet with
mul tiple individual offices.

Q So it's office space?

A Yes.

Q Top Communi cations has occupi ed t hat
particul ar |ocation for about a year and a hal f?

A Sonewhere between a year and a half and
two years.

15
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Q Does Top Communi cati ons have any ot her
physi cal pl ace of busi ness?

A No.

Q Does Top Communi cati ons have any physi cal
presence in the State of Nevada?

MR R CHARDS: (bjection. |I'mgoing to
caution you that again you re noving way into the
strat osphere here.

It's irrelevant where Top Communi cati ons
| ocation are as to whether they placed ads in
Wsconsin or not and you're not going to use this
deposition as a tool to obtain a |layout of the
I nfrastructure of Top Communi cati ons.

So I'mgoing to instruct the w tness not
to answer this question because you're going into
irrelevant territory. There's no way this can | ead
to the discovery of adm ssi bl e evidence by whet her
t hey have an office in Nevada.

MR GLLES: [I'lIl wthdraw the question.

Q How many people at the present time work
on a regular basis at the Wst Aive Avenue address
of Top Comuni cati ons?

MR R CHARDS: Again |'mgoing to object
and instruct the witness not to answer.

You' re getting again into irrel evant

16
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questions. How could that possibly |ead you to
di scoverabl e information by figuring out how many
enpl oyees work in the conpany? It's irrelevant.

He's here on behal f of Top Commruni cations
as the nost know edgeabl e person to answer what ever
questions you need relating to the advertising in
Wsconsin in the year 1995.

MR QLLES. Wll, counsel, point nunber
9 in the notice of deposition identifies the topic
of the business operation of Top Communi cati ons,

I nc. including the description of service,
custoners, et cetera, and the identification of
enpl oyees and rel ated enpl oynment duties. That
question is squarely within the scope of that.

If you thought that that particular topic
was not relevant in the course of this exam nation
you ought to have sought a protective order from
the court. You didn't.

If you're going to instruct this wtness
not to answer questions that | think fairly are
within that subject area, we'll seek the
appropriate renedies fromthe court. | think the
qgquestion as to the nunber of enployees that are
doing -- that work for Top GCommuni cations squarely
fits withinthat and it's relevant to this

17
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pr oceedi ng.

I''mnot going to debate with you --

MR RCHARDS: My | like take a | ook at
t hat .

MR QLLES. Sure. I'mnot going to
protract this deposition forever by debating wth
you. | just want it clear fromthis point forward
when you instruct the witness not to answer, ny
refusing to get into a debate with you i s not
acqui escence in your objection because |I -- under
Wsconsi n procedure which controls here, it's
explicit inthat the witness is supposed to answer
the question subject to the objection. And | would
refer you directly to 80405 subsection 2 subsection
C-- no, I'msorry. Particular subsection requires
that the answer be provided subject to the
objection. And I'll find it for you in a second.

MR RCHARDS: Do you mnd if | nake ny
own record while you' re | ooking?

MR QALLES No. o right ahead.

MR R CHARDS: The first request states
the preparation, content, and distribution of
advertisenents, exanples of which are described in
paragraph 4 of the conplaint.

M/ obj ection based on how nmany enpl oyees

18
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Is there was msstated a few m nutes ago by
opposi ng counsel .

M/ objection is sinply if you want to ask
questions regarding to itemnunber 1, you nay feel
free to ask himabout how things are prepared and
about how advertisenents are distri buted.

The nunber of enpl oyees at his conpany
presently is irrelevant because we're dealing with
a matter in that occurred in 1995 and in no way am
| trying to inpede discovery.

I think counsel should reread nunber 1
and the see that the anount of enpl oyees --

MR G LLES: No, no. Point nunber 9.
Look at nunber 9.

MR R CHARDS: Point nunber 9 requires
the identification of enpl oyees who dealt with the
advertisenments in 1995.

M. Dmattia has no problemidentifying
the people that dealt with it.

MR QG LLES: GCounsel, the notice is not
limted to 1995. It says fromthe tine period
January 1, 1994 to present. So it's not.

MR R CHARDS: The nunber -- it doesn't
ask for that in the nunber of enployees.

MR G LLES: Again let ne just direct

19
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your attention specifically to --

MR R CHARDS: You don't need to put ne
on notice of anything in the Wsconsin code. W
have an attorney in Wsconsin that will review any
objections | made. So just ask your next question.

MR QLLES: MNo. | think you should be
apprised of this and I'll go on.

80405 subsection 4 subsection B. It
says,

"Al'l objections shall be nmade on
the record,” da, da, da, da. "Upon request
any party where the witness has refused to
answer and with the consent of the court the
court nmay be contacted by phone and rul e on
any objection. The court's ruling shall be
recorded. |In the absence of a ruling by the
court, the evidence objected to shall be
taken subject to the objection.™

So | haven't made arrangenents for the
court to be available telephonically to deal with
obj ections here. So the procedure that's provi ded
here is that the answer is supposed to be provided
subj ect to the objection.

V' || proceed.

MR R CHARDS: Well, ny client under --

20



© 00 N o o A w N P

N N N N NN P P PR R R R R R
a A W N P O O 00 N OO O pd~ W N -, O

in no court inthe United States is obligated to
provi de an answer that either violates his privacy
rights or the privacy rights of the corporati on and
they don't have to provide those and they' re not --
this isn't a formquestion that I'mobjecting to or
I''mnot objecting to any type of what your question
calls for. These are objections that are invading
either privileged informati on or privacy rights.
So | don't think that rule is applicable to here.

And, of course, any question | make
that's objection to formand he still wants to
answer, he can.

M/ instructions are specifically going to
be limted to areas where he has privacy
protections under California | aw

Q (BY MR GQ@LLES): M question again,
M. D Mttia, is: How nany people currently are

wor ki ng at Top Communi cations, Inc.?

A None.

Q I's Top Communi cations, Inc. currently in
busi ness?

A Yes.

Q But it has no enpl oyees?

A No.

Q You indicated that you were a president

21



of the corporation?

A Yes.

Q Do you regard yoursel f as an enpl oyee?
A No.

Q How woul d you descri be yoursel f?

A Presi dent of the corporation.

Q What ot her agents are there that perform
servi ces on behal f of the corporation?

MR RCHARDS: I'mgoing to object to the
term"agents.” It's alegal term | don't think
M. DMittiais alawer or is qualified to
under stand what the word "agent" means.

MR GLLES: [I'Il refrane the question.

Q Are there other people that arrive on a
daily basis at the offices of Top Comruni cations at
3500 Wst A ive Avenue?

A Yes.

Q Who are they?

A They are peopl e that performservices for

anot her conpany --

Q Wat's --

A -- that are at that address.

Q Wiat's the nanme of the other conpany?

A Pass Payrol | Services.

Q Do you performservices for that conpany?

22
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A Yes.

Q What busi ness is Pass Payroll Services
I nvol ved wi th?

A They | ease enpl oyees.

Q They | ease enpl oyees to Top
Communi cat i ons?

A Yes.

Q Wi ch enpl oyees do they | ease to Top
Communi cat i ons?

MR RCHARDS: |'Il object as to the form
of question.

What do you nmean when you say "which"?
Do you nean what type of enpl oyees?

MR GLLES: [I'Il refranme the question.

Q How nmany enpl oyees are | eased to Top
Communi cat i ons?

A Four .

Q Who are they?

MR RCHARDS: I'mgoing to instruct the
wi tness not to answer because | believe that they
have a contract wi th Pass which gives themtheir
own privacy protections and | al so believe that
t hese enpl oyees have instructed you not to divul ge
their personal information. So that's all | could
tell you.

23
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Q (BY MR GQLLES): | take it you -- how
often do you go to the offices of Top
Communi cations at the present tine?
A Every day during the week.
Q And there are three other people there
usual | y when you're there?
A Usual |y.
Q And you're refusing to nane the three
ot her people that are there?
A Yes.
MR R CHARDS: And let the record be
clear. Those aren't enpl oyees of Top
Communi cat i ons.
And so just to protect M. D Mattia and
Top Communications, | don't think M. D Mattia
shoul d disregard the privacy rights of those
I ndividual s or their requests not to be involved in
litigation of Top Communi cations since they' re not
enpl oyees of Top Communi cati ons.
But you're free to conduct your own
di scovery as to find out who they are.
Q (BY MR GQLLES): M. D Mittia, | want to
show you what was narked at the deposition of
M chael Lauria as Exhibit nunber 1 and | woul d ask
If you --

24
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MR R CHARDS: Thank you.
Q (BY MR GQLLES): -- would review that,
pl ease.
A (Wtness conplies.)
Q | would direct your attention to the
second-to-the-last page of the exhibit.
A Second-to-the-1ast?
Q | believe so, yes.
Is that a docunent that has at the top --
it's Oder Form-- it says page 7 of 8 at the top?
A Yes.
Q About three quarters of the way down the
docunent, do you see in bold face in capital
| etters Top Communi cations, Inc.?
A Yes.
Q And below that, it says "Signed."
Do you see that?
Yes.

I's that your signature?

> O >

Yes.

Q And did you sign that on or about the
date indicated, nanely, April 6, 1995?

A Yes.

Q Now, let's go back, M. D Mattia, to when
Top Communi cati ons began doi ng busi ness.

25
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Wiat was the nature of the business

operation at that tinme?

A Servi ce bureau

Q Ddit provide information services for
-- woul d you explain what you nmean by "service
bur eau" ?

A Service bureau is a conpany that provides
I nformation services through a tel ephone nunber.

Q Wre there any particul ar type of
I nformation services that Top began of fering when
It began business in 1993?

A Yes.

Q Wul d you descri be those, please?

A | think it was a party line and a date
line in a customrecorded nmessage.

Q As a service bureau, how did Top
Communi cations anti ci pate nmaki ng noney?

A Two ways. Top Communi cations | eases
t el ephone nunbers and Top Communi cations gets paid
a coomssion fromthe | ocal phone conpany and t hat
conmm ssion -- gets paid a comm ssion fromthe | ocal
phone conpany.

Q And the phone --

A O an affiliate of the phone conpany.

Q Now, when Top Communi cati ons began, did

26
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It provide information services through a | ocal
phone conpany | ocated in the Dom ni can Republic?

A Yes.

Q And that particular location is accessed
through an (809) area code; right?

A Yes.

Q Wien Top began its operating as a service
conpany, is that how you --

A Servi ce bureau.

Q Was it involved in providing infornmation
servi ces through (900) nunbers?

A | believe when Top very first started,
Top was reselling services of another conpany that
had (900) nunbers.

Q How | ong did Top continue with resal e of
(900) nunber services?

A A short period of tinmne.

Q Since -- apart fromthat short period of
time, has Top been involved in the offer of service
bureau services through (809) nunbers?

A Yes.

Q You nenti oned before that when Top
Communi cations began, it anticipated revenues from
two sources.

What were those again?
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A The | easi ng of tel ephone nunbers and
being paid a coomssion for mnutes that were
generated on those tel ephone nunbers.

Q How woul d Top Communi cations acquire the
right to | ease tel ephone nunbers?

MR R CHARDS: |'mgoing to object
because again you're trying to use this deposition
as a forumto probe into Top Communi cations. And
we're dealing with advertising in Wsconsin. It's
are irrelevant and it can't even |lead to admssible
evi dence.

I'"mgoing to instruct the witness not to
answer .

Q (BY MR GQLLES): Drecting your -- did
there cone a tinme in the operation of Top
Communi cat i ons when a wor k- at - home program was
devel oped?

A Yes.

Q Wul d you describe when that first was
nmade avai |l abl e?

A | don't recall when it was first nade
avai | abl e.

Q Was it available in 19947

A | don't recall.

Q What is the date of the contract there?
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A April 6, 1995.

Q Do you renenber if it was available in

1995?

A I think that's obvious it was avail abl e
in 1995. | don't renenber if it was avail able
prior.

Q Who was involved in the initiation of the
pr ogr an®

A Can you restate that?

Q Sure. You nentioned a coupl e other
service offerings that you had and sonetine after
Top Communi cati ons began, a work-at-hone program
was devel oped as well; is that right?

A R ght .

Q Sonetine prior to 19957

A R ght .

Q M/ question is: W was involved at Top
Communi cations in devel opi ng that progran®

A The wor k- at - home pr ogr an?

Q Yes.

A Scott Zuckman and nysel f.

Q What was invol ved in the progran®

A | don't know what you mnean.

Q How -- if you would refer to exhibit
nunber --

29



© 00 N o o b~ w DN

N N N N NN P P PR R R R R R
a A W N P O O 00 N OO O pd~ W N -, O

[ —

What' s the exhi bit nunber there?
MR R CHARDS: 2.

Q (BY MR Q@LLES): -- 2, paragraph 1A says
t hat,

"Top shall lease to | essee an ...

809 nunber for a Turn Key Wrk At Honme

Program "

Do you see that?

A Uh- huh.

Q Wul d you describe to nme what a turnkey
wor k- at - home programi s?

A A wor k- at - hone programis a recorded
nmessage that describes to the caller how they can
work at home doing clerical and admnistrative
wor k.

Q Does it also involve the preparation of
an ad to invite a person to call a particular (809)
nunber ?

A I's your question: Does the program
I nvol ve creating an adverti senent ?

Q Yes.

A Yes.

Q Now, how did Top obtain (809) nunbers to
| ease to persons that were interested in the
t ur nkey wor k- at - hone pr ogr an®
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MR R CHARDS: (bjection. Again you re
goi ng beyond the scope.

VW're dealing with adverti senents in
Wsconsin. How Top obtains their nunber | can't
conceivably see howthis is going to lead to the
di scovery of adm ssi bl e evidence as to why Top
placed their ads. So I'mgoing to instruct the
Wi tness not to answer.

Move it along, counselor, to sone
rel evant grounds here.

Q (BY MR GQLLES): How many -- how woul d
Top offer the work-at-hone programto persons who
were interested in acquiring that opportunity?

MR R CHARDS: (bjection as to the term
"opportunity.”

And again you're trying to have the
W tness now discuss -- or trying to led himinto
sone type of answering questions relating to what |
think you' re going to ask hi mabout business
opportunities.

Your lawsuit has nothing to do with
busi ness opportunities. It's dealing with
advertising in Wsconsin and I'mgoing to instruct
the witness not to answer not on rel evancy grounds,
but on grounds that the statenents he nmakes in this
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deposition could prejudice himin a different
matter and the w tness hasn't been properly
counselled or told all of his rights under federal

and state law dealing with opportunities. So on

advice of his attorney, I'mgoing to instruct him
not to answer. It's beyond the scope of this
deposi tion.

Q (BY MR G@LLES): How would you -- nay |

have the --

MR R CHARDS: Yeah.

MR G LLES: Thanks.

MR RCHARDS: I'Il just nmake the record
clear. |If you are going to spend this afternoon

trying to ask ny client stuff that's not related to
what you're suing himfor, this is going to be a
| ong afternoon. You' re not going to get anywhere.
So you mght as well deal with the topic at issue,
and that's what ads were placed in Wsconsin.

MR QLLES: | appreciate your
suggesti on.

Q Under the terns of the contract that's in
front of you that's marked as exhi bit nunber 2,
what services does Top provide the | essee of an
(809) nunber in return for the paynent of 29.95?

MR RCHARDS. I'mgoing to just have to
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1 object again.

2 Are you -- do you want himto just ask
3 himabout what service they provided for this

4 contract so we can keep the question specific or

5 any (809) nunber in general ?

6 MR GLLES: W'Il confine it to this

7 contract.

8 MR R CHARDS: (o ahead and answer.

9 THE WTNESS. Top -- the services Top

10 provided was the (809) nunber, the admnistration
11 of the (809) nunber.

12 Q (BY MR GQLLES): Wat's involved in the
13 admnistration of the (809) nunber?

14 A Maki ng sure that the (809) nunber message
15 is functional, that the equipnent is functional,
16 and then paying for the mnutes that are generated
17 on that nunber.

18 Q What sort of equipnent is used to answer
19 the calls that are nade to an (809) nunber that is
20 the subject of the | ease that we've marked as

21 Exhibit nunber 27?

22 A What do you nean "what sort of

23 equi prent"?

24 Q | mean what sort of answering nachi ne,
25 what sort of audio text equipnent --
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A Very sophi sticated conputerized
equi prent .

Q So | take it the particular -- M. Lauria
as aresult of this contract received the right to
| ease a particular (809) nunber?

A He didn't receive the right to lease it.
He | eased the (809) nunber that's right here
(i ndicating).

Q You're referring to page 7 of the
contract?

MR RCHARDS: | got to -- this is just
an instructional thing for the wtness.

M. D Mattia, if you' re going to nmake
ref erences to sonething, even though you re on
video tape, many tines in a court we don't use the
video tape. It's nore for a jury or for other
purposes. Since thisisn't ajury trial, | can't
figure out what purpose yet.

Wen you nake a reference to an exhibit,
SO -- these exhibits are Bates stanped 513 through
520. Just in your own words, let the record
reflect that you' re now | ooking at exhibit -- let's
say you just held up 519 and you're pointing to the
nunber .

THE WTNESS: 519.
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MR R CHARDS: Just let the record be
cl ear.

Q (BY MR GQLLES): M. D Mittia, the
question was: The particul ar equi prent that woul d
handl e calls that were placed to the nunber that
M. Lauria | eased from Top Comruni cati ons, what
kind of equipnent is it?

You said it's very sophisti cat ed.

A It's called Interactive Voi ce Response
conput ers.
Q How many calls are -- is the equi prment

capabl e of handling at any given tine?

A | don't recall.

Q Was it half a dozen or is it nore |ike
several hundred, a coupl e thousand?

MR R CHARDS.: By the way, you weren't
give an instruction on the difference between an
estimate and a guess.

A guess is the size of the desk in his
of fice where you can estinate the size of the desk
in ny office.

But I'minstructing you not to guess on

anything. If you don't know the answer is "I don't
know." If you can give an estimate --
THE WTNESS. | don't know
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exhi bit.
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Q

I nvol ved |

A

Q
A
Q

(BY MR GQLLES): Is it nore than 100

us call s?
| don't know

More than ten?

MR R CHARDS: |'magoing to object as

answered. He said he doesn't know.

MR G LLES. They're different questions,

Is it nmore than ten?
Yes.

So nore than 50?

| don't know.

Do you know t he manuf acturer of the

No.

If you would please turn to page 8 of the

(Wtness conplies.)

Does 8 set forth the consideration
n --

I's this page 8, 5207?

Yes.

Ckay.

Page 2 of Exhibit 2.

MR R CHARDS: (bject to the term
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"consi deration. "
| know M. D Mattia doesn't know what
that means and it calls for a | egal concl usion.
Q (BY MR G LLES): Wat's depicted on page
-- on that page, M. D Mttia?
A Nunber 1 says "Mi ntenance Fees."

Nunber 2 says "Payout."

Nunber 3 says, "dient nmay advertise per
Top Communi cations approval of content and
pl acenent . "

Nunber 4 says, "dient has choi ce of
paynent plans,” and then it lists the
different paynent plans.

Q What -- in terns of the maintenance fee,
Is that an anount that is paid by the | essee to Top
Communi cat i ons?

A It's deducted fromthe conm ssions that
woul d be paid to the | essee.

Q Does Top Communi cations recei ve that
anmount ?

A Yes.

Q The | essee i s conpensated on the basis of
20 cents a mnute for the amount of tine that
persons are on -- have called the (809) nunber; is
that right?
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A Yes.
Q Who receives the factor fee and how does
t hat work?

MR R CHARDS: bjection. |I'mgoing to
again on the same objection that | nade about
dealing w th business opportunities, I'mgoing to
on advice of counsel instruct the witness not to
answer any questions relating to different
factoring arrangenents as way beyond the scope of
this lawsuit which is dealing with consuners
calling (809) nunbers resulting fromadvertisenents
I n Wsconsi n.

And t he deponent has not had the benefit
of advice of counsel to review any questions
relating to factoring fees or what they even
nean - -

MR G LLES kay. That's --

Q M. D Mattia, 1'd like to show you what
was nmarked as Exhibit 3 at the deposition of
M. Lauria.

M. Lauria testified that he received
that particular docunment from Top Comnuni cati ons.

Do you recogni ze the docunent, sir?

A Yes.
Q What is it?
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A It's a docunent that shows various
exanpl e ads for the types of prograns that Top
Communi cations offered at the time.

Q Who prepared the docunent?

A Scott.

Q The ads depicted on the exhibit in front
of you were approved by Top Communi cations for
| essees to use to generate calls to (809) nunbers;
Is that right?

A Yes.

Q May | see the docunent, please.

A (Wtness conplies.)

Q How woul d -- did Top Communi cati ons have
any procedures in place to nake certain that
| essees conplied with the format set out in Exhibit
3?

A It says in the | ease that the | essees
needed to get Top's approval for the content and
pl acenment of the advertising. They were to send
adverti si ng, communi cate sonehow to Top for
approval .

Q Now, | want to direct your attention to
the exhibit on the top right part of the -- let ne
restate that.

| want to direct your attention to the ad
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1 format that appears on the top right part of

2 exhibit nunber 3 which begins "Earn $9.00 plus per
3 hour at hone."

4 Do you see that?

5 A Yes.

6 Q Now, let's assune for purposes of ny

7 questions that M. Lauria placed an ad like that in
8 Wsconsin and soneone responded to the ad by

9 calling the (809) nunber in March of 1995.

10 Can we nake that assunpti on,

11 M. D Mttia?

12 A Ckay.

13 Q In that event under the terns of

14 M. Lauria's contract, he would receive 20 cents
15 per mnute for the duration of tine that a

16 particular caller listened to the information

17 supplied as a -- by the audio text equipnent; is
18 that correct?

19 A Yes.

20 Q And the audio -- by audio text, that's
21 the prerecorded nmessage that one would hear if they
22 called the (809) nunber; right?

23 A Yes.

24 Q That prerecorded nessage was prepared by
25 Top Comuni cations?
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A
Q

Yes.

Who at Top Communi cati ons was involved in

recordi ng the nessage?

A
Q

Scot t.

It's his voice that's on all the

wor k- at - hone prograns?

A
Q

| don't know

Was there anyone el se at Top

Communi cations involved in review ng the

prerecorded nessages that people would hear if they

responded to ads such as depicted on Exhibit 3?

A
Q
A
Q
A

Q

Yes.

Wio el se?

Msel f.

Anyone ot her than you and M. Zucknman?
No.

Under the arrangenent with the | essee in

our hypot hetical situation, we have said

M. Lauria -- he would receive 20 cents for each

mnute that the caller listened to the nessage;

correct?

A
Q

Yes.

And woul d Top Communi cati ons receive a

comm ssion over and above the 20 cents per m nute?

A

Yes.
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Q How nmuch woul d Top Communi cati ons receive
per m nute?

A | don't recall at the tine.

Q Was it nore than 10 cents?

A | don't recall. | knowit's nore than 20
cents, but I don't renmenber what it was.

Q It was nore than -- so Top Conmuni cati ons
woul d receive nore than the |l essee did on a
per-m nut e basi s?

A Yes.

MR RCHARDS: | want to confer with ny
client.

(Conference held outside the record.)

MR R CHARDS: You're confused. Say you
want to augnment your answer because | think you're
conf used.

THE WTNESS: Let ne clarify that answer.

Q (BY MR QLLES): Sure.

MR R CHARDS: Read back the question,
pl ease, and then answer the questi on.

Can you read back the | ast question?

(Record read.)

THE WTNESS: To clarify that question,
Top Communi cations received an anount that was
greater than the 20 cents, and fromthat anount 20
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cents was paid to the | essee.
Q (BY MR G LLES): kay. And you
I ndi cated before that you don't recall what the
total anmount was that Top received?
That's correct.

Was it nore than 30 cents a m nute?

> O >

| don't recall.
Q Was the portion that Top retai ned equal
to the amount it paid the | essee?
A No.
Q Was it greater than or |ess than?
A Less than.
Q But fromthe -- and you refer to the
paynents to the | essee as "comm ssi ons"?
A Yes.
Q Fromthe coommssions that were paid to
the | essees, Top deducted a $250 per nonth
mai nt enance fees under M. Lauria' s contract;
right?
A "Il have to check that and see here.
Yes.
Q And deducted a factoring fee as well?
MR RCHARDS: |I'mgoing to have to
obj ect because | already told you | haven't
di scussed with himany aspects of the factoring
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section of the agreenent or advised him

MR QLLES Wll --

MR R CHARDS. Because Top's not a
factor. So there's other intricacies involved in
the arrangenents how Top gets paid and how t he
| essee gets paid which is way beyond the scope of
your |awsuit.

And | haven't even discussed with ny
client any questions relating to the different
types of agreenments they have. And so you woul d
not be under the advice of counsel to give
testinony on this because | haven't advised him
t horoughly on factoring agreenent.

MR GLLES: | don't knowif thisis --
I f you' re confessing nal practice here or what, but
whet her or not you advised your client isn't proper
objection. If you're telling your client not to
answer, tell him

MR R CHARDS: No. |'mnot advising
he --

| resent your comment about nal practice.

MR G LLES: Just alittle bit of levity.

MR R CHARDS.: The scope -- that's fine.

The scope of this deposition in ny

under st andi ng was the ads that were placed by R & R
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Advertising in Wsconsin and the consuners t hat
phoned as a result of those ads. In preparing for
t he deposition --

MR G LLES: | understand.

MR R CHARDS: |'mnot going to discuss
with ny client every busi ness aspect of every
agreenent he's drafted. Furthernore, as | stated
on the onset, I'mnot going to have ny client
testify to things that may prejudice himin other
hearings or matters that somehow woul dn't give him
the benefit of consultation with counsel.

And al so ny objection for this purpose

Is -- | don't interrupt you. You got to let ne
finish. | know maybe in crimnal |aw you did, you
don't have that, but in civil lawwe can talk on

the record. 1t's okay.

The scope of ny objection based on
questions relating to the factoring agreenent is
based on the fact that there is no suit pending for
the factoring agreenment nor is Mchael Lauria suing
Top Communi cations. The suit is fromthe State of
Wsconsin for advertisenents placed by R & R
Advertising in the state of Wsconsin and the
danmages seeking are for a violation of a Wsconsin
consuner protection statute dealing with
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So I'minstructing the witness not to
answer questions relating to the factoring
agreenent because it's outside the scope of the
di scovery of adm ssible evidence and it's not the
topic of this lawsuit.

Q (BY MR G@LLES): M. D Mittia, having
said all that, did there -- you nentioned earlier
that there were two sources of revenue that Top
Communi cati ons anti ci pat ed.

e was from comm ssions and the ot her
was from what ?

A Leasi ng the |ines.

Q Leasi ng the |ines.

And the | evel of the comm ssions depended

upon the response to the ads that the | essees
pl aced; right?

A R ght .

Q And Top Communi cations al so coordi nat ed
to sone extent the placenent of ads with a conpany
called R & R Advertising; right?

A W ong.

Q D d Top GComuni cations recomrend t hat
| essees contact R & R Adverti si ng?

A | don't know.
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Q How i s ny question wong?

A M/ under st andi ng of what you just said
was -- repeat what you just said.

Q M/ question was: Top Communi cati ons
coordinated the placenent of ads by | essees or on
behal f of | essees with a conpany -- an adverti sing
conpany called R & R Adverti sing?

A Ckay. The reason it's wong is that Top
did not coordinate the adverti sing.

Top's function was to give noney to R &R
on behalf of |lessees to place ads. Period. No
nore than that. It did not coordinate the
advertising. It did not instruct the placenent.

Q So Top sinply directed that R& Ruse its
expertise and skill to place the ads?

A Yes.

MR R CHARDS: | can probably -- |I'mnot
going to testify, but I amgoing to delineate for
ny client.

G f the record.

THE VI DEO CPERATCR  Are we going off the
record?

MR G LLES: No, we aren't going off the
record.

If you want, we'll say that. But go
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1 ahead. That's okay.
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(Conference held outside the record.)

MR R CHARDS: Unless there was --

THE WTNESS: | don't know if there was
or not.

MR R CHARDS: So why don't you reask
your |ast question and let himclarify it.

Q (BY MR GQ@LLES): | was asking what the
rel ati onshi p was between Top Communi cations and
R & R Advertising with respect to the placenent of
ads such as are nmarked as Exhibit 3, | believe it
I's, right there.

A Are we tal king about this contract?

Q Wuld you -- if it's easier to answer the
question relative to the contract, that's fine,
yes. Let's focus on that.

That is a specific provision relating to
R & R Advertising; right?

A Yes.

Q Ckay. Wuld you --

A This contract is a contract between Top
Communi cations and M chael Lauria. And this
contract states that Mchael Lauria is to contract
with R& R a certain amount of noney for this
contract, neaning that Mchael Lauria -- this
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Advertising to purchase ads for Mchael Lauria for
t he amount of noney he invested here but did not
pl ace the ads and did not direct anyone at R& Rto
specifically place this kind of ad in any
newspaper. It was entirely given to R& R
There are also -- the majority of clients

that contracted with R& Rdirectly outside of Top
al though they had | eased a |ine from Top.

Q D d Top receive reports or records from
R & Rregarding the ads that were placed on behal f
of persons who | eased (809) |ines?

A | think the only correspondence was an
acknowl edgnent or notification that a Top client
pl aced advertising with R& R And I"'mnot sure if
It was everybody, but | remenber seeing sonetines
correspondence that way.

Q Wul d soneone at Top nonitor the response
to ads that R & R pl aced?

A Ads that R & R placed on behal f of

clients?
Q Yes.
MR RCHARDS: |I'mgoing to have to
obj ect .

Wen you say "response,” what do you nean
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by "response"?

MR G LLES: | nean the nunber of m nutes
that woul d be generated in response to the ads.

MR RCHARDS.: I'mgoing to consult with
ny client.

(Conference held outside the record.)

THE WTNESS: (Jdarify that.

There wasn't a managenent of the client's
advertising or the results weren't given to Top to
neasure. Wiat Top did was whatever mnutes were
generated, Top sent a comm ssion check to the
client.

Q (BY MR GQLLES): On a-- but let's say
in M. Lauria's case, it would be his
responsibility during the initial termof this
contract to contact R & R and indicate that he was
interested in having an ad placed; is that right?

A Right. And it says that right here
(i ndicating).

Q And you're referring to the second page
of exhibit nunber --

A This is nunber 514. It's the first
par agr aph.

Q On that page.

M. Lauria had agreed to pay the anount
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of $6,000 for the initial advertising; is that
right?

A | don't know | don't think it says
here.

Q That was his testinony at the deposition;
that he paid $6,000; that he was guaranteed to
recoup that anmount; if the ads that were placed
usi ng that noney didn't produce enough revenue,

R & R woul d continue to place the ads.

A That's what that says here.

Q Now, in that case and in that
ci rcunst ance, woul d Top Communi cati ons receive
confirmation that ads had been pl aced for
M. Lauria?

A | believe was notification that there was
ads placed for Mke Lauri a.

Q And woul d Top -- once an ad was pl aced
and the 80 nunber was displayed in a given
publ i cation, Top Communi cati ons had the opportunity
to nmonitor the volume of calls that were being
pl aced to the nunber in the ad; right?

A Top had the opportunity to, but Top did
not do that. Wat Top did was nerely see how nany
m nutes were generated and pay a comm ssi on check
fromthat.
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Q At the end of the nonth?

A | don't know when it was because there's
various plans here and I don't know which one
M chael Lauria was on.

Q So if someone had opted to have their
noney paid on a weekly basis, Top Communi cati ons
woul d receive fromthe phone conpany in the
Dom ni can Republic that it obtained the lines from
a report as to the nunber of mnutes directed at a
particul ar (809) nunber?

A Yes.

Q Wul d the report that Top received sinply
i ndicate the total nunber of mnutes that had
been -- or the duration of the calls to a
particul ar nunber?

A | don't recall. | don't recall which way
It was.

Q Just so |I'mclear, going back to the ads
that were placed, if an ad appeared and soneone
responded to the ad and it was a (809) nunber that
Top had | eased to a | essee client, Top would
recei ve a paynent over and above what was passed on
to the | essee?

A Yes.

Q And that paynment woul d be based on the
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amount of tine that the person who responded to the
ad stayed on the phone and |istened to the audio
tech -- listened to the prerecorded nessage?

A Yes.

Q Now, in providing services to | essees,
Top al so took care of persons who responded to the
ads; right?

A | don't understand what you nean.

Q The ads -- what do the ads -- why
would -- let nme restate the question.

The ad such as the one that appears on
the top right of exhibit nunber 3 represent to
provi de a work-at-honme arrangenent for someone; is
that right or what did...

A | still don't understand what your
question is.

Q Let nme rephrase it.

If a person responded to the ad at the
top of exhibit nunber 3 and was interested in
obt ai ni ng work at $9.00 an hour, how woul d he go
about obtai ning that?

A The first thing they would do is call the
(809) nunber, listen to the nmessage. |f they were
interested in this type of job, they would then
send a request to Top Communi cations requesting an
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application be sent to themand then an application
woul d be sent to them They would fill it out,
return it to Top Comuni cations; and Top

Communi cations woul d then review the application
and then based on certain criteria may or nay not
hire that person.

Q How many -- did you have any infornation
that woul d i ndi cate how many peopl e responded to
ads that Top placed in any given tine period?

A No.

Q How many applications woul d Top recei ve,
let's say, during March of 19957

A | don't know.

Q D d Top keep records of the nunber of
applications that were received?

A | don't think we kept records of the
nunber of applications, no.

Q Now, at sone --

MR R CHARDS: Hold on one second.

(Conference held outside the record.)

MR R CHARDS: Wy don't you just ask him
how many questions he's received total because he
knows that information instead of by nonth because
he doesn't know by nont h.

| already told you at the onset that he
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22
23
24
25

al ready got those figures for you but just the
total figures.

Q (BY MR Q@ LLES): How nmany applications
have you received in total ?

A For W sconsi n?

Q Vel 1, can you indicate by Wsconsi n?

A | don't know what you mnean.

Q | don't know what total is so --

From 1993 f orward.

A | don't know what the total is, but there
I's sonme information that --

Q What i nformati on do you have about the --

A There was sone old information that | had
sonehow | ooked up and it was for Wsconsin and |
don't even recall what tine period. It was in the
earlier -- in '95 soneti me where there was
approxi mately 60 applications had come to us and of
those 60 applications, approximately half of them
were disqualified applications.

Q They were disqualified upon the basis of
I ncorrect spelling or --

A Incorrect spelling. There was al so a
mnor tests on the applications. The applications
were illegible, not filled out correctly, et
cetera.
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Q Now, at some point in tine, in addition

to deriving incone fromcomm ssions and | ease

paynents, initial |ease paynents, Top al so began to

of fer a work-at-hone bookl et or a manual on how to
nmake nmoney by working at hone; is that right?

A That's right.

Q At what point in time was that nade
avail abl e to persons responding to ads?

A | don't recall when it was.

Q Ddit gointo effect at the initiation

of the progran? Ws it available right at the

begi nni ng?
A | don't recall.
Q ' mgoing to show you what we marked as

Exhibit 15 at Lauria' s deposition and ask if you
recogni ze that.

A Yes.

Q What is it?

A It's the Top Communi cati ons wor k- at - hone
bookl et or manual .

Q Who aut hored that?
Scott.
D d you assist hinP

| reviewed it with him

o > O >

How much -- how was that nade avail abl e
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to the public?

A There was an option in this recorded
nessage that if people wanted to purchase a book
that described how to do the job working at hone,
the clerical work, that they could purchase this
book. If they did purchase this book, it was noted
on the nmessage that there was a guarantee that cane
w th the book

Q What was t he guarant ee?

A M/ recollection is that the guarantee
with this book, that if you do what it says in this
book and you go to -- | think it is 25 | oca
busi nesses in your area and do what it says in this
book, that if you don't get work fromthese
busi nesses, all you would have to do is send the
book back to us and we woul d send your noney back
to you.

Q D d you direct anyone to follow the
procedure outlined in the bookl et?

A What do you nean?

Q | mean go door to door and talk to 25
di fferent businesses.

A | don't understand what you're saying.

MR R CHARDS: Neither do I.
Q (BY MR GQLLES): Ddyoudirect -- did
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you have anyone try the procedure that's
recommended in the bookl et for soneone to secure
wor k?

A | didn't have anyone do that. There are
peopl e that have done it.

MR RCHARDS: | don't think you
under stand hi s question.

The question is: He wants to know Dd
you test your recomrendations in the book to see if
they work before you put themin the book? The
busi nesses that you told people -- the types of
busi nesses that you told people to go to and ask if
they need work at hone, did you ever try it out or
did you know that there was a need for these
busi nesses to have people to do work at home?

THE WTNESS: The answer is yes, | know
there was a need for it and yes, | know t hat
attorneys did it, and yes, |'ve talked to
prof essi onal people that say this is the kind of
peopl e that they ook for to do their own work at
home and that's why they are included in here.

Q (BY MR GQLLES): At least in this case,
you indicated that through Qctober of '95, 96
persons in Wsconsin acquired the bookl et?
A Ckay.
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Q Have you ever -- do you have figures for
sales following that date to people in Wsconsin?

A | don't recall.

Q Have you ever surveyed persons who
purchased t he bookl et to see whether they thought
it was useful ?

A Over here are testinonial letters that
peopl e have sent us to saying that booklet was
usef ul .

Wiat is this? Nunber 395.

MR R CHARDS. Yeah. Let the record
reflect that when the witness is referring to 395,
he's referring to the attorney general's Bates
st anp.

If you' re going to make a testinony from
this booklet, let the record reflect what you' re
doing. Wat are you doi ng?

THE WTNESS: On this nunber 395 there
are testinonial letters frompeople that have
fol |l oned the programthat say how good a programit
I's, that they' ve done it, that they' re real happy
withit.

Q (BY MR GQLLES): You have -- | don't
bel i eve the addresses of any of the individuals are
set out here.
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Do you have those?
| don't knowif we do.

Can you supply those?

> O >

Possi bl y.

Q D d you undertake a contract with any
mar keting conpany to do a scientific sanple to see
whet her peopl e t hought your bookl et was useful ?

A No.

Q Have you ever consulted with a narketing
conpany or -- to do a perception study of the ads
for the work-at-hone progran®

A | don't know what you mnean.

Q Have you heard of the termof a
"perception study" with respect to adverti sing?

A No.

Q Have you ever -- has Top Comuni cati ons
consulted with a marketing conpany to attenpt to
determ ne how people interpret the ads that are
pl aced by | essees?

A No.

Q Has Top Communi cations hired any person
who sent an application in response to a Top ad?

MR R CHARDS: From Wsconsin?
MR GLLES. No. It's a general
questi on.
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THE WTNESS: Can you say that again?

Q (BY MR GQLLES): Has Top Communi cati ons
hi red peopl e who responded to ads?

A Yes.

Q How many peopl e?

A Do you nean for this programor for all
prograns or what do you nean?

Q For all work-at-home prograns.

A Thousands of peopl e.

Q Are these -- in response that was nade to
request fromthe State of Wsconsin in Qctober of
'95, a |awyer represented -- Deborah Fel dnman
represented -- and the date of the letter is --
Exhibit 26. It's dated Cctober 24 --

MR RCHARDS: |I'mgoing to have to
obj ect to you asking questions fromthis letter
because it clearly states on the letter for
settl ement purposes only. So therefore --

MR G LLES. You can object. [|'mgoing
to ask questions about it.

Q I'd like to tender to you what's been
marked as Exhibit 24, which is a letter dated
Cct ober 24, 1995.

Have you seen that before?
MR RCHARDS: | haven't seen it till you
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showed it to ne today.

MR dLLES: It was attached to notice

THE WTNESS. You said 24. |t says 26
Is it the sanme thing?

Q (BY MR GQ@LLES): Thank you. No. The
date is Qctober 24. It's Exhibit 26. Sorry.

A Your question to nme is?

Q Have you seen it before?

A Yes.

Q And I"'mreferring to directly to the
par agr aph foll owi ng the nunbered paragraph 4 where
it indicates as of that date, Top has hired
approxi mately 60 peopl e.

Do you see that?

A Yes.

Q What type of arrangenent did Top have
with those 60 people in terns of what -- were they
hired to work at the offices in Burbank or woul d
you descri be the enpl oynent -- the work that was
provi ded?

A Al honme workers are sent work, clerica
work, fromour office to be perforned at their
home. They then send the clerical work back to us
and then we pay them Nunber 4 here (indicating).
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Q You' re pointing to nunber 4?

A Nunber 4 on this docunent where it has
this person's nane (indicating).

Q That's Jessica Drew?

A Yes.

Q That's a person who was hired who resides
I n Wsconsi n?

A At this tine who was apparently hired to
do work and was paid. And | think she's been hired
recently again.

And | didn't bring it with ne, but | have
a letter fromher thanking us for hiring her,
stating that she nade $34.00 an hour working for us
and that she was very happy working for us.

Q What did she do for Top?

A She | believe processed clerical work at
hone.

Q Was she paid on an hourly basis?

A She was paid by the piece basis.

But what ended up happeni ng, she was paid
so much, it ended up being $34.00 an hour for her.

Q And this is on a per-job basis?

A Yeah. That's the reason this ad reads
this way.

Q Wiich ad is that?
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A The ad that you have been referring to.

Q Ckay.

A It doesn't say $9.00 an hour. It says
$9.00 plus an hour, indicating it could be nore
than $9.00 an hour.

And the reason it's that way i s because
she got paid on a pieceneal basis and she ended up
maki ng $34. 00 an hour.

Q How many peopl e has Top hired on a
full-tinme basis?

A | don't know what you nean by "ful
tinme."

Q What does "FT" nmean in the ad that you' re
referring to?

A This means part tinme or full tine.

Q M/ question is: How nmany peopl e
understand the terns in there, that's what it
nmeans, "full time"?

A | don't know | don't know what tinme
they put in. | don't knowif they put in part tine
or full tine.

Q This is an ad that cane from Top
M. D Mttia.

What is Top intending to convey to
soneone who | ooks at the ad by including FT in that
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ad?

A | think the interpretation -- are you
asking me for ny interpretation or what are you
aski ng?

Q ' maski ng what Top intended to convey
to someone who woul d read that ad by including --

A That they could work part time or full
time, they could work little hours or many hours
dependi ng on what they wanted.

Cten what woul d happen is we'd give work
to these people and they didn't want as rmuch work
as we were giving them They asked for less. |If
they did a good work, we woul d al ways gi ve them
nore and nore. And it got to the point where nany
people, "Don't give ne any nore. | don't want any
nore than what you have given ne."

Q D d you know whet her that was the case
for Ms. Drew, Ms. Drew, Jessica Drew from Raci ne?

A She didn't say it that way. She just
said, "It was great doing it and thanks for the
work. If you have nore, send it to ne."

VW said, "You did a great job. Here's
nore work. "

And | think the thing she was so excited
about was how much noney she nade per hour
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Wen we find sonebody that is a good
wor ker, we |ike give themnore work because we have
al so had probl ens where we give work to peopl e and
they keep it. They never send it back. They're
not reliable. So when we find sonebody |ike this
person in Wsconsin, we give them nore.
Q So what specific work did you provide to

Jessica Drewin terns of --

A | don't recall what specific. It's
clerical work. | don't recall what it is. Various
t hi ngs.

Q Putting | abel s on envel opes --
A | think it's labels and stuffing
envel opes and hand witing envel opes, various
t hi ngs.
Q Is it putting |abels on envel opes so that
you can send peopl e applications to seek --
A | think that's part of it.
Q -- work at Top?
| mean Top -- the sources of revenue that
you have described so far fromTop relate to i ncone
generated fromthe commssions fromthe ads and the
paynents nade to | ease the ads and then the sal e of
t he bookl et s.
Does Top do anything el se to generate
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revenue?

A No.

Q So all the work that people are doing at
home is related to that activity; right?

A No.

Q What el se do people do for you at hone?

A Vell, there are -- there are other
conpanies in our office that al so have clerical
work that get sent to the home workers that have
nothing to do with Top's work.

Q What conpani es are those?

A In the office? Wat other conpanies are
in ny office?

Q What |' munderstanding you to say if
sonmeone who responds to this ad may get sone work
on a pieceneal basis from Top or top being an
I ntermedi ary for sonme other conpany and send them

-- pi eceneal ?

A It will all go through Top. But there
wll be other tines there's other clerical work to
do for home workers.

Q It won't go through Top?

A Top' s hone workers are used for clerical
work in the office, office work.

Q For ot her conpani es?
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A Ct her conpani es that have needs for
clerical work will give that work to Top so Top can
send it to hone workers.

Q What are the names of those conpani es?

A | don't see what that has to do with
this.
Do you?
MR R CHARDS: Can you repeat the |ast
questi on?

Q (BY MR Q@LLES): Wat are the names of

t hose conpani es?

MR R CHARDS: That Top sends work to?

THE WTNESS. There are ot her conpani es
in Top's office that | ease space in Top's office.
They have work that gets done work outside as well.
So they tell Top, "Do you have any home workers
that are interested in doing this kind of work?"

MR R CHARDS.: You are really going
beyond the scope. |If you could give ne sone
nmodi cum of justification as to why sonehow this is
relevant, |1'd be happy --

MR G LLES Wwell, it's --

MR RCHARDS: | don't just give these
Instructions out just to feel good about nyself.

But | nean you got to realize,
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M. Glles, your lawsuit is about advertising in
Wsconsin and I'mtrying to give you as much

| atitude as we can because | know this is a
deposition. But you got to really realize this
isn'"t a custodial interrogation in the police
station. It's a deposition. And you don't have
the same |atitude that you can just ask him
questions fromhere till next year. | nmean let's
try to stick with what we're suing for. | mean
was real happy when we were tal king about full
time, part time, and the ads thensel ves and t hese
are germane questions. But now who do they
subcontract work out to or who do they work with,

If you can give ne a basis here --

MR QLLES. M. R chards, the person who

responds to this ad wants to get some enpl oynent.
Your client is telling me that he has an
arrangenent with a third party to provide
enpl oynent to a person that responds to an ad that
he drafted.

MR R CHARDS: That's not what he said.

MR G LLES: Provide work.

MR R CHARDS: You're msstating his
t esti nony.

THE WTNESS: | didn't say that.
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MR GLLES: [I'Il restate the question.

Q Peopl e in Wsconsin have responded to ads
that Top | essees have pl aced -- have through
various advertising agenci es have placed in
Wsconsin; right?

Do you understand that?

A Yes.

Q And you understand that because you' ve
gotten requests frompeople fromWsconsin to
pur chase your bookl et such as marked as exhi bit
nunber 15; right?

A You just lost ne again, |'msorry.

Q Peopl e from Wsconsi n have purchased the
bookl et ?

A Yes.

Q And included with correspondence that's
marked as Exhibit 26 was a |list of 96 persons from
Wsconsin who were represented to have acquired the
bookl et, and |I've had that nmarked as Exhibit 27.

A Ckay.

Have you seen this before?
Yes.
And was that prepared at your direction?

The attorney prepared that.

o > O > O

You supplied the information to the
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attorney?

A Yes.

Q And it was accurate at the tine you
prepared it?

A V¢ think so, yes.

Q So ny question is -- or | understood you
to say that Top had an arrangenent wi th other
conpani es to provide work to persons that responded
to these ads.

MR RCHARDS: No. That's -- see, you're
mssing it. M client was --

Q (BY MR GQLLES): Is the answer no?

A The answer is no.

Q I's the only way that someone woul d get
work by responding to a Top ad through Top from
Top?

A The only way someone woul d get work is
responding to an ad that one of Top's clients has
pl aced and they went through the procedure with the
application and then Top woul d send t hem wor k.

Q If they qualified?

A If they were a qualified person, sure.

Q So Top didn't send work to these people
from ot her conpani es?

A No.
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| need to go to the bathroom

MR R CHARDS. You can take a break
whenever you want. This isn't a custodi al
I nterrogation.

(Recess, 3:13 to 3:44 p.m)

(Exhibits 28 through 30 were

marked for identification.)

Q (BY MR GQLLES): 1'd like to show you
what has been marked as Exhibit 28.

Wul d you | ook at that, please.

MR R CHARDS.: Thank you. | want to note
that M. Glles has conplied with all California
code of civil procedures and | have been
appreci ative of himproviding ne copies of all
exhibits. 1t's been very nice.

Q (BY MR G LLES): Have you seen the
docunent bef ore?

A No.

Q Do you recognize it as Top Comruni cations
| et t er head?

A Yes.

Q Do you see the signature at the bottom of
t he page?

A Yes.

Q Anita Persaud is that --
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A Per saud.

Q D d she at the tinme this was prepared
wor k for Top Comuni cati ons?

A Yes.

Q It's dated June 19, 1995.
Does she still work there?
No.

When di d she | eave?

> O >

A nonth or two ago.

Q What was her position while she worked
for Top Communi cati ons?

A She did adm ni strative work.

Q Drecting your attention then to what's
been marked as Exhi bit 29 which has three pages to
it, and | direct your attention to the second page
of the exhibit, do you recogni ze that?

A | recognize the letterhead. This was
sonebody that worked in the office a long tine
ago.
| don't even know what this is.

Q Wul d you review the letter, please.

A Sur e.
Ckay.
Q Is that a letter that Top would use to

respond to peopl e who had requested an application?
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A | don't think so. Wat it appears to ne
to beis aletter that is sent to people that we
either could not use their services at the time
that we received their application or the
application that we did receive, they weren't
qualified. So they probably got a letter |ike
this.

Q Wre you involved in preparing the
letter?

A No.

Q | notice in the second paragraph it
i ndi cates that, "W have been in business since
April of '93."

A Ckay.

Q And does that refresh your recollection
as to when Top began?
| think | said 1993, for three years.
So April of that year woul d be about --

It's possible.

o > O »

And the second sentence says,
"W | aunched the Wrk At Hone Program
nati onwi de in February of this year."
Do you see that?
A Yes.
Q There is no date on the letter, but if
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you direct your attention to the first page of the
exhibit -- and | have the original and the postmark
that's attached to it is in May of '95.

Do you see that?

A Yeah.

Q So woul d that refresh your recollection
as to the tine when the work-at-hone program began?

A Vell, let's see, that's postnmarked May of
'95 and here it said what? Two nonths.

Q | think it said February of this year.

A And in Mchael Lauria' s contract, it said
April of '"95. There you have it. Sonewhere in
t here.

Q Somewhere in there, okay.

A (No audi bl e response.)

(Conference held outside the record.)

Q (BY MR GQLLES): Now, during -- let's
take May of 1995, can you indicate what revenue
woul d be produced, let's say, during that nonth
from peopl e who woul d respond to work- at - hone ads?

A No. | have no idea.

Q That informati on was avail able to Top,

t hough, wasn't it?
MR R CHARDS: Can you clarify what you
nean by "revenue"?
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MR QLLES: Sure.

Q Each nonth Top woul d get -- each nonth
Top or -- perhaps on a weekly, biweekly, or nonthly
basi s, Top would receive a report fromthe
t el ephone conpany in the Dom nican Republic as to
the anount of mnutes that had been generated or
called -- the duration of calls to the (809)
nunbers; right?

A That's correct.

Q And you woul d have information that woul d
I ndi cate the conmssions that were being paid to
Top and channel ed on to | essees; right?

A Yes.

Q And what I'masking is: During the --
let's say, May of 1995 or sone ot her nonth, what
generally was the anount of revenue that was
pr oduced?

A | don't know. There is no genera
anount .

MR R CHARDS: A so I'mgoing to object
to the questions along this specific |line dealing
wi th how much revenue was generated because that's
a question of assets and we've already -- there's
al ready been testinony and you' re al ready aware
that there is no way for Top to delineate what
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calls canme fromWsconsin and what cane from all
over. Soit's afigure we can't -- that Top can't
gi ve you.

Q (BY MR GQLLES): | want to direct your
attention to what's been narked as Exhibit 30.

MR R CHARDS: Thank you.

Q (BY MR QLLES): And Exhibit 30 is a
copy of portion of the classified advertising from
newspaper in Wsconsin and has Bates stanp nunber
what ?

MR RCHARDS: | want to talk to ny
client for a mnute.

MR QLLES  322.

(Conference held outside the record.)

Q (BY MR @QLLES): Do you see the ad? It
reads, "Part tine nine-twenty-five slash HR"

Do you see that?

A Yes.

Q Do you recogni ze that as an ad pl aced by
a Top | essee?

A | don't know who placed it.

(Conference held outside the record.)
THE WTNESS. This is not an ad that Top
woul d endorse and give to anybody to pl ace.

Q (BY MR G@LLES): Do you -- based on your
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nenory today, do you know whet her or not that
particul ar nunber was one that Top had | eased from
t he tel ephone conpany in the Dom ni can Republic?

A | don't know for sure.

| can volunteer that the 474 is a prefix

that Top used, but so did other conpanies for the
t el ephone conpany.

Q So that particular prefix was not
excl usi vely assigned to Top?

A That's right.

Q D d Top have other prefixes for the
wor k- at - hone pr ogr an®

A | don't recall. | don't know

Q Has Top naintained a |list of specific
nunbers that were used in the work-at-hone progran®

A | don't think there is alist now This
Isn'"t used -- thisis old and I don't know if there
Is anything |ike that anynore.

Q If -- let's assune that the nunber was --
I f soneone call ed the nunber and received a
prerecorded nessage i n which Top Communi cati ons was
Identified, you would agree that woul d have been a
nunber that Top had | eased to a | essee to pl ace
ads; right?

A At this tine?
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Q Yes.

A That this was run?

If the recording said Top Comruni cati ons
at this nunber, | would say that that's a nunber
that Top |l eased to a client.

Q And Top woul d have recei ved sone noney
based on the Iength of time that soneone |istened
to the prerecorded nessage?

A If it was Top's nunber, vyes.

Q (On occasi on people who listened to the
nessage, they would be billed for that in their
following nonth's phone bill; right?

A | don't know for sure when the tine frame
would be. But if they called this nunber, they
woul d be billed for it.

Q And on occasi on peopl e woul d not pay the
bill; right?

MR R CHARDS: (bjection; |ack of
per sonal know edge.

What people? Wiat bill? Wat are you
tal ki ng about ?

Q (BY MR Q@LLES): On occasion did
people -- was informati on comuni cated to Top
Communi cations that people had refused to pay for
the tel ephone call to the (809) nunber?
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A No.

Q Was there an arrangenent that Top had
with the tel ephone conpany in the Dom ni can
Republic to handl e chargebacks, in other words,
bills that the tel ephone conpany coul dn't collect?

MR R CHARDS: Just, M. dlles, you
don't understand really procedurally how this works
because | can just tell fromyour questions. 1'm
not trying to insult you or anything. The phone
bills are fromAnerican carriers to the people and
there is no such thing as a chargeback in the (809)
business. So if you just want to -- | nean | don't
m nd you aski ng questions and | don't want you to
sit here for 20 mnutes trying to figure it out.

MR G LLES. Let's lay the foundati on.

Q | f soneone would call the (809) nunber
such as depicted in exhibit nunber 20 -- exhibit
nunber 30; right?

A Yeah.

Q And they woul d be charged at a rate set
by -- if they dialed 1 plus fromtheir residence,
set by their prescribed | ong distance carrier;
right?

A | think so. |If you' re asking ne do they
get charged by their long distance carrier whatever
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the |l ong distance carrier charges, yeah, | guess
so.

V¢ have nothing to do with the charges.
There is no way to set it.

I's that what you nean?

Q And the --

MR R CHARDS: O do you care?

THE WTNESS: Yeah. There is no -- it's
not a (900) nunber where you -- it's a set price.

Q (BY MR GQLLES): Rght. The |ong

di stance carrier has an arrangenment with the
carrier in the Dom nican Republic to pay that
carrier for the privilege of termnating a call in
the Dom ni can Republic; is that right?

MR RCHARDS: No. And I'mgoing to --

MR G LLES: You're not the --

MR R CHARDS: This is beyond the scope
of his know edge.

| mean do you have any know edge of how
AT&T, M, or Sprint nake a contract with a carrier
-- with atariff in the Domni can Republic?

THE WTNESS: No.

MR RCHARDS: | nean | could tell you if
you just need to know. But you' re going way beyond
the scope of what he knows. He's a service bureau.
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Q (BY MR GQ@LLES): |If soneone refuses to
pay the bill for the call, at any point intineis
that anmount deducted froma paynent nmade to Top
Comuni cat i ons?

A No.

Q I's there any reserve set up with the
phone conpany in the Dom nican Republic to take
care of particular persons who fail to pay for the
| ong di stance cal | ?

A No.

Q I'd like to direct your attention to
exhi bit nunber 12 that was narked at the Lauria
deposi tion.

A Ckay.

MR R CHARDS: Let ne take a | ook.
THE WTNESS: This is not --

MR R CHARDS: | know, | know.
(Conference held outside the record.)
MR R CHARDS. Yeah, go ahead.

Q (BY MR GQLLES): Wuld you review the
exhi bit, please.

A | see.

Q Do you see the colum depicted there or
there is a section in the left hand side that's
entitled "Chargebacks"?
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A Yes.

Q Wul d you expl ain what that neans or
refers to in connection with the arrangenent wth
M. Lauria?

A This -- what that neans is that this
t el ephone conpany -- back up

The | ong di stance conpany that delivers
the traffic to this tel ephone conpany di d not
deliver the traffic there. It delivered it to an
alternative tel ephone conpany and by delivering it

to an alternative tel ephone conpany, there weren't

any commssions paid for that traffic fromthe | ong

di stance carrier to this tel ephone conpany.
Consequently, we didn't get paid any conm ssions.
Consequent |y, he doesn't get paid any conm ssions.
It wasn't fraud traffic. It wasn't consuners
saying, "lI'mnot paying." It was nothing |ike
that. It was nmerely the long distance carrier
redirecting traffic for technical reasons. In
ot her words, the consuner still paid the bill.

Q But Lauria and Top didn't receive any
comm ssi ons?

A That's correct.

Q Because the conpany ot her than the one
that | eased you the (809) nunber handl ed the
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traffic?

A That's correct.

MR RCHARDS: If you want at the end
['I'l explain to you technically how that works.
They're only allowed a certain anmount of ports into
the country.

Q (BY MR GQLLES): Now, directing your
attention to exhibit nunber 30, you indicated that
this particular ad woul d not be endorsed by Top
Comuni cat i ons?

A That's correct.

Q Wiy is that?

A It doesn't have the proper disclosure in

Q What' s the proper disclosure?

A It needs to say that international |ong
di stance tolls apply.

Q But the reference to part tine 9.25 per
hour is consistent with Top protocol ?

A Yes.

Q Now, what people -- in terns of -- the ad
refers to clipping classified ads from newspapers.

How was that involved in Top's

wor k- at - hone pr ogr an®

A | don't know
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Q Now, during nost of the deposition, we've
di scussed the arrangenent whereby Top woul d pl ace
ads whereby | essees of (809) nunbers from Top woul d
be involved in the placenent of work-at-honme ads.
D d Top apart fromlessees place ads?
A Top never placed an ad.
Q Dd Top contract with R & R Adverti sing
to place ads?
A Yes.
Q O behal f of Top Communi cati ons?
A There was a very few ads that Top had,
li ke, test lines that they wanted to test and we'd
give instructions to R & R for that phone nunber to
pl ace ads to this phone nunber to just wherever
they wanted to place themfor a certain anount of
noney, very fewads. | don't recall what it is.
Q What sort of tests -- what sort of things
was Top attenpting to test?
A Probably -- god, I'mnot sure.
(Conference held outside the record.)
THE WTNESS: Let ne go back with that
| ast part.
Part of the reason for the test, often
when the ads were placed, they were -- R & R was
told to pl ace them wherever.
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And one of the recollections is that we
were testing the long distance carriers to see if
they would carry the call fromvarious places in
the country. So | renenber that being one of the
tests.

Q (BY MR GQLLES): Is the work-at-hone

programcurrently being offered by Top?

A No.

Q Is Top currently operating as a service
bur eau?

A Yes.

Q What sort of prograns -- wthdraw the
questi on.

MR R CHARDS: Hold on one second.
(Conference held outside the record.)
Q (BY MR Q@ LLES): Does Top offer a
M/stery Shoppers progran?
A Used to.
Q Wen did it offer a Mystery Shoppers
pr ogr an®
MR RCHARDS: I'mgoing to instruct the
witness not to -- you' re now real ly goi ng beyond
t he scope because not one single ad in Wsconsin
dealt with M/stery Shopper.
MR G LLES: Well, counsel, let nme show
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you what was narked as Exhibit 16 at the Lauria
deposition which is a consuner conplaint about a
M/stery Shopper ad that appeared in Wsconsin
within the |last coupl e nonths.

MR R CHARDS: Your |awsuit, though, is
limted to ads that went in '95. So you want to
file another lawsuit on this ad, go ahead.

But I nmean I'mgoing to instruct hi mnot
to answer any questions about prograns that aren't
related to these ads.

MR G LLES: You can instruct himhowever
you want. The deposition franmework is from'94 to
present and the ad is simlar enough to the ad that
pronpted us to filed the lawsuit that | think it's
rel evant .

You wait for ny questions and you nake
what ever objections or comments you want.

Q M. D Mattia, 1'd like to show you what's
mar ked as Exhibit 16.

Wul d you review that, please.

A Ckay.

Q I's the Mystery Shopper program one that
Top Communi cations ran?

A Used to run, yes.

Q How long did it run that progran?
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A | don't know. Six nonths naybe.

MR R CHARDS.: Are you entering this --
this is going to be an exhibit to this deposition
because that was ny request on our earlier
deposition if you were going to show hi manyt hi ng,
It's going to be part of the record.

MR QLLES It's marked, yes.

MR R CHARDS: Do we need to nmake copies
of this?

MR A LLES. You had a copy.

MR RCHARDS: | mean this one you're
going to put into the transcript here?

MR G LLES: W can deal at the end of it
If you want. | nean you' ve already gotten copies
of it.

MR R CHARDS: |'ve never seen this
docunent ever, to tell you the truth, and it's not
I n what you handed ne earlier today. |'ve never
seen it before.

MR G LLES: Do you need sone tine to
reviewit?

MR RCHARDS: No. As long as we're
going to put it in part of the record, that's fine.

Q (BY MR GQLLES): So did Top
Communi cati ons operate the Mystery Shopper program

88



© 00 N o o b~ w N P

N N N N NN P P PR R R R R R
a A W N P O © 00 N O O pdM W N -, O

as it had operated the work-at-hone progran?

A Top Communi cations offered a recorded
nmessage that had to do with nystery shoppi ng.

Q Dd Top | ease particular lines to
i ndividuals for the specific (809) nunbers that
resulted -- that connected people to the
prerecorded nessage for the M/stery Shopper
pr ogr an®

MR R CHARDS: (bjection.

First of all, instruct the witness to
wait until ny objections are through and give ne a
chance to nake an objection.

I'mgoing to instruct you not to answer
about any questions about an ad that appeared on
August 14, 1996.

There is no lawsuit pending relating to
this ad. The nystery shopping programis
conpletely different than the work-at-hone program
even though you have the assertion that you think
they're the sane.

And 1"'mgoing to instruct you not to
answer any questions about an ad that was placed on
August 14, 1996 as bei ng beyond the scope of this
litigation.

Q (BY MR GQLLES): Dd Top Communi cations
89



© 00 N o o b~ w N P

N N N N NN P P PR R R R R R
a A W N P O © 00 N O O pdM W N -, O

offer to sell persons who responded to the M/stery
Shopper ad anyt hi ng?

MR R CHARDS: Again sane objections,
sane instructions.

Q (BY MR GQLLES): Are you refusing to
answer any questions about M/stery Shoppers on
advi ce of counsel, M. D Mttia?

MR R CHARDS: bjection. M
Instructions are clear as for each question. 1'm
not maki ng bl anket instructions.

['"minstructing you not to answer that
question in that it's nonresponsive to ny
obj ecti on.

Q (BY MR G@LLES): W is Jessica ol den?

MR R CHARDS: bjection. Qutside the
scope of this --

Do you want to lay a foundation for her
first?

MR GLLES No. | want to know if
M. D Mattia knows a person named Jessica ol den.

MR R CHARDS: You can answer that
questi on.

THE WTNESS: Yes.

Q (BY MR GQLLES): How do you know -- in
what capacity do you know her?
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A She is sonebody that works in the office.
Q At Top Communi cati ons?

A No.

Q At what office?

A 3500 West dive.

Q That's the address of Top Communi cati ons?
A That's true.

Q So what conpany does she work for?

A She works for a conpany cal |l ed Wb

Bui l ders International.
Q Is that located in the offices in the
space that Top Comuni cati ons has at that address?
A Yes.
Q What is the -- what if any affiliation is
t here between Top Comuni cati ons and the conpany
you nenti oned?
MR R CHARDS: (bjection. Again
M. Glles, you re not going to go on a fishing
expedition here. W're dealing in ads in '95.  Now
you want to know a conpany affiliated -- that
shares office space with Top Communi cations. It's
a big executive suite. There are a lot of
conpani es in there.
| nmean if you want to know about the
office location, go drive out there. You're in
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California. Co take a |ook and wal k around and ask
peopl e questions. But you're not going to get it
fromny client today.

VW' re dealing with a lawsuit for ads in
1995. Let's get back to the topic while you're
taking this deposition, these ads.

Q (BY MR GQLLES): WII you answer the

questi on?

MR RCHARDS.: [I'minstructing himnot to
answer .

Q (BY MR @LLES): Do you know a Doug

Nuss?
A Yes.
Q Who is he?
A Was a client of Top's.
Q Was he -- for the work-at-home progran?

MR R CHARDS. Let the record reflect
you' re readi ng off a docunent that you' re not
showi ng the witness and | object to you asking him
questions off a docunment that's in evidence --

MR GLLES. It's not in evidence. |It's
not marked.

Make your objection. Let's get on with
this.

(Conference held outside the record.)
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THE WTNESS. 1'd like to see your
docunent. Help ne.

Q (BY MR G@LLES): Wll, | don't want to
showit to you.

MR R CHARDS: Don't answer any questions
about it.

Q (BY MR GQLLES): M questionis if you
know a M. Nuss and you said yeah, and he was a
di stributor of Top Comunications. And then ny
question asks whether he did the work-at-hone
programand that's it.

D d he do the work-at-hone progran?

A Yes.

Q D d he al so do the Mystery Shopper
pr ogr an®

MR R CHARDS: bjection. You' re beyond
t he scope.

['"minstructing you not to answer.

Q (BY MR GQLLES): M. D Mittia, are you
famliar with a subpoena that the Federal Trade
Comm ssion has issued to Top Communi cati ons?

MR R CHARDS: bjection. You asked
these questions earlier in the first deposition
with David Nadell.

How coul d a Federal Trade Conmm ssion
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subpoena be relevant to the ads placed in Wsconsin
in 1995?

Q (BY MR GQLLES): M. D Mittia, are you
famliar with the subpoena that was issued by the
Federal Trade Comm ssion?

A Yes.

Q Ddyou -- did you prepare a response to
t hi s subpoena?

A Yes.

Q And was the response that you prepared --
did it include docunents that Top Communi cations --
and busi ness records of Top Comnruni cations?

MR R CHARDS: (bjection. H's attorneys
hel ped prepare the response and you' re noving to
attorney-client work product privilege and it's
conpletely irrelevant, what the subpoena call ed
for, what was prepared.

Do you want to go get a copy of the
subpoena and get it fromthe FTC? Go ahead.

You're not entitled to that infornmation. Their
subpoena is different than yours.

MR GQLLES: | don't think it's
privil eged.

Q M/ question is whether or not you
produced busi ness records and infornmation in
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response to the subpoena.

MR RCHARDS.: |I'mgoing to instruct you
not to answer. It's accessible information to him
and | don't think you really are qualified to
testify into how you responded to it.

Q (BY MR GQLLES): Is that your testinony
today, M. D Mittia, that you re not prepared to
answer the question whether you submtted business
records or information in response to the subpoena?

MR RCHARDS: |'mjust giving you an
I nstruction not to answer questions about what you
responded to the subpoena because that infornation
he already said earlier in the previ ous deposition
he can get hinself. So let himgo and get it.

MR GLLES. I'mentitled to ask
M. D Mttia whether or not the infornation he
supplied in response to a subpoena was what it was.

MR RCHARDS: You're calling for a | egal
concl usi on.

MR GLLES: It's not a legal
concl usi on.

Q | nean, M. --

MR R CHARDS: Do you know the | egal
definition of a business record?

THE WTNESS. (No audi bl e response.)
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MR RCHARDS: |s that a yes or a no?

THE WTNESS: No.

Q (BY MR GLLES): M. DMittia, did you
provi de docunents that were at the offices of Top
Communi cations to the Federal Trade Comm ssion in
response to a subpoena?

MR R CHARDS: You can answer that.

THE WTNESS: Yes.

Q (BY MR G LLES): Wre the docunents that
you provided altered in any way?

A Not that |'maware of.

Q VWre they in any way falsified?

A Not that | know of.

Q D d you attenpt to provide accurate
information to the best of your ability to --

MR R CHARDS: (bjection.

Are you trying to conduct a deposition
for the Federal Trade Conmssion or for the State
of Wsconsin? Wiat is the natter with you? This
has nothing to do with your |lawsuit. These
questions are inappropriate. They really are. Hs
response to the FTC subpoena is way beyond the
scope of your 1995 ads.

['minstructing you to answer no nore
questions regarding this FTC subpoena.
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Let's nove this along, counselor. Let's
get back to rel evance here.

Q (BY MR GQLLES): D dthe information
that you supplied to the Federal Trade Conm ssion
include a list of the (809) nunbers that you had
| eased i n the work-at-hone program that Top had
| eased i n the work-at-hone progran?

A | don't know.

Q Ddthe informati on that you supplied --
did you review all the docunents that you furnished
to the FTC personal ly?

A Not all the docunents.

Q VWre you required to sign an affidavit
bef ore they were delivered to the FTIC?

A Yes.

Q And the affidavit attested to the
authenticity of the documents?

A | don't recall.

Q Veéll, were the docunents that you
submtted what they purported to be?

MR R CHARDS: bjection. Sane
I nstruction.

Move it along. Sanme instruction and ny
obj ection, he's going to follow ny instruction.
Move it al ong.
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Q (BY MR @QLLES): Dd you -- when did you
tender the docunents to the FTC?

MR R CHARDS: bjection. Sane
instruction. He's going to followit. Muve it
al ong.

It's really none of your business, to
tell you the truth, what his response to that FTC
I nvestigation was. This is way beyond the scope of
t he deposition.

Unl ess are you the attorney for the FTC
as well? Because | know the attorney, |'ve talked
to hima couple of tinmes, and he didn't tell ne
that you' d be conducting the deposition on their
behal f today and he hasn't had any conplaints in
our response to the subpoena.

MR G LLES. The last --

MR RCHARDS.: |I'mvery famliar with the
FTC i nvestigati on.

Q (BY MR GQLLES): The last part that |
want to nove on to: Are you famliar with the
programthat aired on "Inside Edition" regarding
Top Communi cati ons?

A Yes.

Q Do you have an opinion as to the accuracy
of the information that was set out in the progran?
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A Yes, | have an opi ni on.

Q What' s your opi ni on?

A M/ opinion is that they did not report
the facts. They did not gather any facts from Top
or nyself or any spokespeople for Top. They made
up a lot of accusations. M/ recollection is al nost
everything they said was fal se.

(Conference held outside the record.)

Q (BY MR Q@ LLES): Can you be precise as
to what was false in the report?

MR R CHARDS: Hold on a mnute. He
still wants to augnent his answer.

THE WTNESS. | was just going to say
that "Inside Edition" used nethods that | believe
were inproper. They trespassed inside ny office,
cane inside ny office without permssion. They --

What was | going to say? They --

(Conference held outside the record.)

THE WTNESS: W offered them an
interviewto give themthe facts about everything.
They refused the interview

They al so went to the Dom ni can Republic
under fal se pretenses, pretended they were not who
they actually are, and convinced an enpl oyee at the
phone conpany there to give them confidenti al
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1

information that the enpl oyee of that phone conpany
says that they msquoted him didn't report the
truth what soever.

Q (BY MR GQ@LLES): | brought the tape with
ne. If | play it, can you point to the specific
things that are inaccurate?

MR RCHARDS: Do you mnd? It's very
irrelevant, but | happen to --

THE VI DEO CPERATOR W' || have to go off

the record.

(D scussion held off the record.)

MR QLLES. For the record I"'mgoing to
play a video cassette that contains a portion of

the "Inside Edition" broadcast recording Top
Communi cations. | wll mark the individual
cassette as Exhibit 31 and supply counsel with a
copy follow ng the deposition.

So we can go off the record so that we
can view the cassette.

MR R CHARDS: |Is that follow ng today's
deposition you be nailing ne a copy?

MR GLLES: [I'lIl be nailing you a copy.

MR R CHARDS: That's fine.

(D scussion held off the record.)

(The video of "Inside Edition"
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I s being played.)

MR G LLES: For the record we have been
vi ewi ng segnent of "Inside Edition" that's about
Top Communi cations and M. D Mattia had -- prior
to presenting the tape, | had asked M. D Mttia
to conmment on the accuracy of it and we had st opped
the tape at the point where they are going to
interview an official froma conpany in New
Jer sey.

Q And is there sonething up to this point,
M. D Mattia, that's been unfairly characterized in
t he tape?

A Vell, the first thing that | noticed is
they said that the thousands of people that have
applied for jobs are in for a surprise.

Wiy woul d they say that unless they have
Information? Wat -- do they have proof that it's
t housands of people that applied for a job?

Q So is that an inaccurate statenent?

A Who knows if it's accurate or not? They
didn't find out any information fromus. They have
no records of this.

The second thing, this fellow here --
forgot the nane of his conpany now.

Q | think it's Dale Systens.
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A Dal e Systens or sonething |ike that, yes.

He clains he never heard of us.

The fact of the natter is he contacted us
to get our applications for Mystery Shoppers for
hi s conpany.

Q D d he contact you -- how did he contact
you?

A The story is we listed | think 12, 15
conpanies in the Mystery Shopper script that as far
as we knew were hiring, |ooking for M/stery
Shoppers. These were research narketing
conpanies. W got that information froma nmanua
that was sent to us that listed all of these
conpani es.

VW then |isted those conpanies in our
script and after -- as far as we knew, they wanted
to hire people. So then the people that responded
to the Mystery Shopper programwoul d send request
for applications to these conpanies as well.

He nakes a statenment that he didn't know
anything about it and says that we are a scam and
all this.

Yet a few weeks after this was done, he
called the office and said, "I'd like to get al
your Mstery Shopper applications for our jobs. W
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need them™

And | think -- I'"mnot sure if it says in
this one or not, but there was a comment nade here
about people having to pay for a M/stery -- to get
a Mystery Shopper application or job. And this
gentl eman here does the exact sane thing. But he
made the accusation that we are not legitimte and
we are a scamand all the other things. Yet he's
asking us for the people. | don't know how
accurate this reporting actually is.

Q I's there anything else up to this point?
A No.

(The video of "Inside Edition"

I s being played.)

THE WTNESS: That statenent is not true
that he has -- he has no right to say he has no
i nformation fromus whatsoever. That's his
assunption and "Inside Edition" reported that.

MR R CHARDS. You got to respond to the
statenent because that's not being taken down.

The statenent was -- nake the record
cl ear what the statenent was.

MR G LLES. The statenent was one nade
by the individual interviewed at Dal e Systens which
said in substance that people were responding to
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ads for jobs that did not exist.

THE WTNESS: That's what he said.

He has no information that what he's
saying is the truth.

Q (BY MR @LLES): Wat jobs did Top
Communi cati ons have for people that responded to
M/stery Shopper ads?

A Top didn't have jobs. Top had conpanies
that requested Top's applications for Mstery
Shoppers from Top. They had jobs, nmany jobs. And
as far as we know, al nost everybody that filled out
an application correctly and sent it in has been
hired as far as we know, al nost everybody.

Q How woul d Top know t hat ?

A The infornmation was given to Top from
t hese conpani es.

Q Al 17 that are listed in the prerecorded
message?

A No, not all 17.

Wiat we've cone to find out, which we
don't know at the tine, was that sone of these
conpani es on the nmessages -- once we found out, we
changed it. Sonme of these conpanies didn't want
any nore applications. Sone of the conpanies since
we put themon our script fromthe book went out of
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1 business or nonexistent. W didn't know. Once we

found out, we changed the conpany names. The
script was changed.

V¢ had so nmany conpani es contacting us
because it was a good thing for research conpani es
not to have to pay to find people to be Msstery
Shoppers; we were doing it for themso we were
getting contacted by everybody to supply M/stery
Shopper applications to. So we put their nanes on
the recording. W updated it every tine sonmebody
wanted it on the recording.

(The video of "Inside Edition"

I s being played.)

THE WTNESS. That's not true. Wy would
he say finding the job offers were phony? How did
he find that out? Howis it phony?

Q (BY MR GQLLES): M. D Mittia, you're
questioning the statenment on the tape to the effect
that Top job offers for Mystery Shopper were phony?

A Absol utel y.

(The video of "Inside Edition"

I s being played.)

MR RCHARDS: | object to that, too.

Q (BY MR G LLES): You' re objecting,

M. D Mattia, to the statenment that people are
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bei ng duped by the Mystery Shopper ads to call the
Dom ni can Republic?

A R ght .

Q Is there a statenent in the M/stery
Shopper ad that the --

A There's a couple things here. (e is
they aren't even finding out where they' re calling
even though there's disclosures as | recall in four
different places as to where they're calling.

Q In the ad, in the M/stery Shopper ads,
there is a disclosure of where peopl e who respond
to the ad are calling?

A Wien you add the phone nunber for M/stery
Shopper ads, there's a disclosure that says it's an
International |ong distance toll charge. That's
bef ore you ever call the (809) nunber. That's just
alocal call. So they can decide if they want to
call the (809) nunber and pay for nore information.

If they do, they decide to call the (809)
nunber and deci de they want to pay for nore
information, it's disclosed either two or three
nore tines in the (809) script that it's being
charged as an international toll charge. And it
goes on to say what the range of the cost woul d be
and it goes on to say it varies depending on the
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| ong di stance carrier, the tinme of day, and day of
the week and all that.
(Conference held outside the record.)
THE WTNESS: Hold on one second.
(Conference held outside the record.)
THE WTNESS. None of these people
bot hered to check with their carrier or phone
conpany or anyone to find out where they were
calling prior to placing the call.
Q (BY MR G LLES): You nean the persons
who woul d respond to the --
(Conference held outside the record.)
THE WTNESS: They knew it was an
international long distance call. It says it all
over.
Q (BY MR G@LLES): In the ad?
A Not in the ad. 1In the script.
Q In the script that you get when you call
the (809) nunber?
A No. In there, too.
MR R CHARDS: Hold on a mnute.
(Conference held outside the record.)
THE WTNESS: Wen soneone woul d cal |,
they'd call a donestic phone nunber froman ad that
we advertise. They'd call a donestic phone nunber.
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That domestic phone nunber gave total disclosure
about what the programwas or is -- was. And in
that script it would say that was an internationa
toll charge.

It would also say things like, "You' re
probably not going to get hired. The reason you're
probably not going to get hired is you' re not even
going to request an application. O if you
request an application, you won't send it back. O
I f you send one back to us, it won't be legible
that we could even read about it. But whoever
sends one back and it's | egible and readabl e, the
chance woul d be very high that you woul d be
hired."

That was in the donestic nessage. |If
they wanted nore information, they could then cal
an (809) nunber

Wen they called the (809) nunber, there
are in the (809) nunber either two or three timnes
in that script that it was an international toll
charge, they were being charged for it, and it
woul d descri be the program

(The video of "Inside Edition"

I s being played.)

Q (BY MR GQLLES): Sois the fee splitting
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arrangenent depicted there an accurate
representation?

A Total ly inaccurate.

Q How is it inaccurate?

Let me for the record nention what was
depicted on the tape. There was a portrayal of a
map where the long distance carrier fromthe
donestic long distance carrier would pay a fee to a
carrier in the Dom ni can Republic whi ch was
represented to be five times the fee associ at ed
with a country, thereby enabling the Dom ni can
Republic carrier to pay a conmssion to the Top
Communi cat i ons.

Is that -- have | accurately described
what was set out in the video?

A Yes.
Q Now how was that i naccurate?
A Nunber of things wong with it.

One, it's not a foreign carrier. It's
AT&T that delivers it, the call fromthe United
States to the Dom ni can Republic.

The cost of that call varies all over the
pl ace depending on -- like | was saying, if there
Is a discount, the tine of day, the day of the
week, who the carrier is. Sonetines it's cheaper
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to call there than to call across the country in
the US Soit's msrepresented that it's five
times as nuch to another country.

The actual splitting of the noney that is
charged, the way it works is if a caller ends up
with, for argunent's sake, a dollar a mnute for
the call, 90 percent of that noney, 90 cents, would
end up going to AT&T and his | ocal phone conpany,
in this case like Pacific Bell, and Tri Coonm Those
three tel ephone conpani es get about 90 percent of
the total.

The other 10 percent is given to us
approxi mately, of which we give nore than half of
it toaclient for advertising. The end result, we
make the snallest profit of everybody in the whole
thing, tiny profit. The client nakes nore for
advertising and the tel ephone conpani es nake the
bul k of it.

And the tel ephone conpani es i ncl udi ng
AT&T endorse this kind of structure. That's why
they pay for the traffic.

Q Has anyone at AT&T specifically endorsed
Top Communi cati ons?
A No.

MR R CHARDS: Hold on a mnute.
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(Conference held outside the record.)

THE WTNESS: They col | ect the noney.

AT&T gets paid the nost noney for the deal.

| was told by Tri Commthat their

conversations with AT&T, they're very pleased that

TriCommis generating so nuch traffic for them

Q

(The video of "Inside Edition"
I s being played.)
(BY MR GQLLES): Do you know

M. Sylvestri?

A

Q
A

Q

Yes.
Does he represent Tri Comm?
He was fired for doing this.

Before -- at the tinme this happened --

let nme start over.

Q
A

What was his position with Tri Comm?
(Conference held outside the record.)
THE WTNESS: Wat was his position?
(BY MR GQLLES): R ght.

I'"'mnot sure. A representative of sone

sort, account representative.

Q
A

And he dealt with Top Comuni cati ons?

Top Communi cations doesn't even do

busi ness with Tri Coom and never has. This is all

total false.
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Q So the claimon the tape that one nonth
Top Communi cati ons generated $840,000 i s wong?

A That's correct.

Q Is it -- would it have cone through sone
affiliate of Top Communi cations or internediary
that we haven't nanmed yet?

A I[t's not an affiliate, but there is
anot her structure involved. Top does not do
busi ness wi th Tri Conm

Q Who does Top do busi ness wth?

A Who does Top do busi ness wth?

Q Yeah, in terns of |easing the lines that
ring in the Dom ni can Republic.

(Conference held outside the record.)

MR R CHARDS. (o ahead.

Q (BY MR G LLES): Wo does Top do
busi ness with in connection with acquiring the
lines in the Domni can Republic?

A Who does Top -- what?

Q Let's get back to the tape.

You nentioned you knew t he gentl eman who
was depicted on the tape as representing Tri Conm
You indicated that he was fired because of what
appears on the tape.

And ny question was whether or not it was
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an accurate representation that in one nonth Top
Communi cations was the recipient of $840,000 in
conmm ssi ons.

A The answer is no.

Q Was a internediary -- sonehow did Top
recei ve that anount as a result of a conpany --

A No.

Q -- an intermediary carrier conpany
between it and Tri Comm?

A No.

Q Is it your testinony that he's just
making it up?

A That's ny testinony, yeah.

(Conference held outside the record.)

THE WTNESS. Yeah, maybe he's just
saying things to make a sale to what was
msrepresented to himfromthese two reporters.

Q (BY MR GQLLES): Earlier this afternoon
| asked you what the nonthly |evel of comm ssions
for Top Communi cations was and you indi cated that
you didn't recall

Looking at this and your testinony --
you' re very enphatic about saying it isn't
$840, 000.
Does that refresh your recollection as to
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what a good nonth woul d have been for Top
Communi cat i ons?

A No.

Q In terns of comm ssions?

A That's not what you asked ne. Wat you
asked ne was generally what does Top make in
commssions. And | told you | had no idea
general ly what Top nakes and what |I'mtelling you
now for sure, this isn't accurate.

Q How far off is it?

A What does that have to do with this?

Q ["I'l go on.

(The video of "Inside Edition"

I s being played.)

THE WTNESS: Can you stop it right
there? Wat they' re reporting is inaccurate.

Q (BY MR GQLLES): Let ne -- you're
referring to the segnment on the video tape that
refers to the disclosures in the ad and it says
that it's --

A O the script.

MR R CHARDS: And | got a comment that
ny letter that they just showed on the screen was
severely edited and even on the quotes they have,
there's three ellipses in between ny sentence, and
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that's not a fair representation of the letter |
wote on behal f of Top.

THE WTNESS: And what they're saying
right nowis the disclosure that | nentioned to you
about international toll charges at the end of the
nessage, it's at the end of the two-mnute donestic
nessage, not the (809). They're trying to nmake you
believe that that disclosure is at the end of at
the (809) nessage after you've already paid for the
call. That's not what it is at all. It's prior to
maki ng the call.

(The video of "Inside Edition"

I s being played.)

MR RCHARDS. | got to stop it there.

Let the record reflect they just showed
to the State of Mchigan. That docunment was a
docunent to not sell a business opportunity which
the attorney general in Mchigan -- and | spoke to
himdirectly -- thought that the work-at-hone
programwas a business opportunity. And so the
result of that was Top just consented to service of
process in Mchigan. That was not a |awsuit or any
conplaint or anything like that. And again that's
an exanpl e of how the "Inside Edition"
msrepresented. It tried to inply sonehow t hat
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M chi gan was i nvestigating.

That matter was resol ved in about ten
m nutes by Top signing an acceptance of consent.
So that's just a good exanpl e.

THE WTNESS. And hold on before you go.

That is a picture of the reception area
of ny office and that's where they pushed the door
open after | told themto | eave. Everybody told
themto | eave. And they were trespassing.

Q (BY MR GQLLES): Youre referring to

the --
A That's the back of the reporter.
Q -- the back of the reporter on the tape.
(The video of "Inside Edition"
I s being played.)
MR RICHARDS: | got to stop on one nore
tinme.
They showed your |lawsuit, M. Glles.
This isn't --
MR QLLES. That's not ny |lawsuit.
MR R CHARDS: The State of Wsconsin's
| awsui t .

This isn't an investigation by the State
of Wsconsin. This is acivil suit relating to an
al | eged --
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MR QG LLES: | know what it is.

MR R CHARDS: R ght. But |I'msaying the
I nplication on the tape was sonehow Wsconsin is
I nvestigating Top Communi cations. Wat they're
doing is suing Top and we're having that litigated
right now It's not sone type of investigation.
It is alawsuit which has already been fil ed.

(The video of "Inside Edition"

I s being played.)

THE WTNESS: Can you stop it right
there, too?

Q (BY MR GQLLES): Yes. Youre referring
to the reference by the narrator or the reporter
that it makes peopl e who have fallen for the scam
fighting nad?

A R ght .

And one other thing. These three people
that they' re tal king about right now they
I nterviewed, they have never sent a request for an
application to us for us to even consider hiring
t hem

Q You have -- Top Conmmuni cations both for
the Mystery Shopper and the job ads has no way of
det erm ni ng how many people actually call in
response to the ads; is that right?
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A That's correct.

Q The only feedback other than duration of
time that you get fromthe tel ephone conpany in the
Dom ni can Republic are people who send letters for
the job ads asking for applications; right?

A Peopl e -- peopl e send requests for an
application. That's how the process starts.

What | was saying before, these three
peopl e that they're show ng on here never sent a
request for an application, never gave thensel ves
the possibility of being hired as a Mystery
Shopper, which nost |ikely they woul d have been
hired as a Mystery Shopper.

MR RCHARDS: So it's msleading on the
video to inply that sonmehow t hey were duped from
their noney when they have never sent in an
appl i cation.

Q (BY MR Q@LLES): How are Mystery
Shopper s pai d?

A Per assi gnnent.

Q And | nmean, are they -- how much are they
pai d?

A It varies. Al over. It depends on the
kind of store they go into, how invol ved the survey
has to be.
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(Conference held outside the record.)
(The video of "Inside Edition"
I s being played.)

Q (BY MR GQLLES): So with respect to the
M/stery Shopper program Top doesn't actual ly ask
applicants to go out and performthat service;
right? It's the 17 conpanies or so that you
mentioned earlier that --

A Ct her conpanies hire M/stery Shoppers to
do assignnents and we woul d supply qualified
applications to them

Q You receive any information fromthese
conpanies as to the nunber of people that have
actually -- that they have actually paid to do this
sort of work?

A W haven't, no.

Q | don't have any nore questions,
M. D Mttia.
A Ckay.

MR RCHARDS: VWw We didit in one
day.

MR G LLES: Do you want to take a few
m nutes and, you know, we can take a break?

MR RCHARDS: No, I'mnot going to take
a break.
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Let's go off the record for a second.

(D scussion held off the record.)

EXAM NATI ON
BY MR R CHARDS:

Q Yeah, |I'mshowing M. D Mattia Exhibit
16. Bates stanped nunber 591.

M. D Mittia, this is a conplaint
relating to a Mystery Shoppi ng programt hat
apparently a | essee of yours had an ad placed in
W consi n.

Are you famliar with this ad or with the
I ncident that arose that occurred to have an ad
pl aced i n Wsconsin?

A | heard about it.

Q Ckay. Prior to you hearing about it,
since, let's say, 1995 did you have a policy
adopted with respect to advertising in Wsconsin?

A Yes.

Q What was that policy?

A The policy was that once we were notified
by the State of Wsconsin about the situation, we
notified all our clients to stop advertising in
Wsconsin i nmedi atel y.

Q And has that policy changed up to today?
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A No.

Q In any way does Top Communi cati ons
endor se, encourage, or pronote or allow any of its
| essees to advertise in Wsconsin?

A No.

Q Now, going back to Exhibit 16, do you --
what is your personal know edge of how and why an
ad was placed in Wsconsin?

A | got a call froma client nanmed Doug
Nuss who told ne that you had just finished talking
to himand --

Q Wen you say "you," do you mean David
Glles?

A Yes.

MR R CHARDS. Let the record reflect
that the witness is identifying the assistant
attorney general for the State of Wsconsin.

THE WTNESS. And what Doug told ne was
that one of his advertising agencies accidentally
pl aced an ad on his behalf in Wsconsin and t hat
you had nentioned that to himand he apol ogi zed.

He said this to ne -- that he apol ogi zed to you for
t he acci dent.

And that you had said to himyou weren't

Interested in going after himfor this accident but
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you were interested in going after Top
Comuni cations for this accident.
And that's how | first knew about this.

MR RCHARDS: That's it for ne.

FURTHER EXAM NATI ON
BY MR d LLES
Q | just have one clarification.

The action filed by the State of
Wsconsin was filed in August of 1995, August 31 I
think it was?

A R ght .

Q It was that which pronpted you to direct
Top | essees not to advertise in Wsconsin; right?

A That's correct. As soon as we were told
not to, we stopped.

Q So up until that point in tine, Top
| essees were free to advertise in Wsconsin?

A Yes.

Q And Top sold or sent booklets such as we

marked as Exhibit 15 to people who lived in

W sconsi n?

A If they sent the noney for the booklet,
I f they purchased that booklet. | don't know what
time period that was. | guess prior to August of
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"95. I'mnot sure. Then yeah, we'd sell the
bookl et to them

MR R CHARDS: Actually I have a few nore
questions relating to the book.

Are you sonehow | eaving this book out of
evi dence?

MR G LLES. Do you have a question for
the w tness?

MR R CHARDS: Yes because |'mtrying to
figure out what are exhibits fromtoday's
deposi tion.

MR G LLES: W can deal with that, but

let's conplete the exam nati on.

FURTHER EXAM NATI ON

BY MR R CHARDS:

Q Are you famliar with the guarantee for
this book?

A Are you aski ng ne?

Q Yeah.

A Yes.

Q What i s the guarantee?

A The guarantee with that book is that if
you do what it says to do in the book and contact
25 |l ocal businesses in your area and you fail to
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get clerical admnistrative type of work to be done
I n your home fromany of those businesses, |ist
t hose busi nesses on a piece of paper and send it to
Top Communi cations and request a refund, and then
we will refund you the cost of the book.
Q And have you ever had a request for a
ref und?
A Yes.
Q And did you refund these peopl e?
A Yes.
Q ' mshow ng you exhibit nunber 30 and
this is the ad referred to that appears to be
m ssi ng sonme of these disclosures.
| asked M. Nadell earlier in his
deposition if every ad that he received fromyour
office had a certain set of criterion or
di scl osures acconpanying the ad and he said yes.
And then he said that sonetinmes the newspapers
would mx up the ads and not put in all the
appropriate disclosures.
Have you ever had that experience?
A | noticed that there were ads based on
the naterial that was -- is presented here that did
not have a full disclosure onit.
Q Wul d that type of ad be approved by you?
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A No, never.

Q And was it your intention sonmehow to
decei ve residents of the State of Wsconsin into
thinking they weren't nmaking an international |ong
di stance cal | ?

A No.

Q Way not ?

A Because that woul d be dishonest. W put
di scl osures in that we thought we were appropriate
everywhere to nmake sure that they knew they were
paying for information just |ike on a (900) nunber.

Q You' re under no legal obligation as far
as you know that you have to put the estinated
price per call on an ad advertising an (809)
nunber; is that true?

A That's true.

Q Have you ever attenpted to call your
phone conpany and give them an area code and ask
them where that call goes to?

A Have | ever done that personally?

Q Yeah.

A Yes.

Q And have you found that to be a procedure
that is sonehow difficult?

A No.
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Q You just dial operator and read themthe
area code and ask them where the nunber is going?

A Yes.

Q And will they, in fact, tell you what the
price of that call is?

A Yes.

Q Wul d you say that -- actually |I'mgoi ng
to strike that question.

On the newspapers -- when you said a very
small -- few of the newspapers were ads pl aced
directly by Top --

A Top never placed ads directly.

Q Right. The ads that Top requested, were
they done through R & R Adverti si ng?

A Yes.

Q Dd Top specifically tell R&R
Advertising to place ads in Wsconsin or just to
run a series of test ads on a series of phone
nunber s?

A There was no request to run ads in
W sconsi n.

Q So was it just happenstance that sone of
the ads that Top was doing test narketing on ran in
W sconsi n?

A Yes.
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Q Was that Top's choice or Rand R s
choi ce?

A R&R

Q Right. These are the -- these are the
ads that you sent over?

A Uh- huh.

Q Wen Top gave soneone -- a lessee a line
and sent themto R& R did Top have any control
over what -- where the | essee placed their ads
after they went to R & R?

A No.

Q D d Top have any -- did R & R ever assi st
the | essee in placing the ads?

A Yes.

MR A LLES: Counsel, you' ve been

referring to an exhibit, | believe?
MR RCHARDS: |I'mnot referring to
anything. [|'mjust |ooking through your -- sone

exhi bits that you handed ne today.

MR G LLES. kay.

MR RCHARDS: |I'mnot really |ooking at
anyt hi ng.

| have nothing further.

MR QA LLES. You ve raised a couple
I ssues | want to clear up.
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FURTHER EXAM NATI ON
BY MR d LLES

Q The first is: Drecting your attention
to BExhibit 25, have you seen that particul ar chart
bef ore today?

A Yes.

Q And that is a chart or summary that was
prepared by the State of Wsconsin in conjunction
with this lawsuit that purports to depict
advertisenents that appeared in Wsconsin by --
that had Top (809) nunbers.

And are you also famliar with the
responses to the State of Wsconsin's request for
adm ssions that were filed in this natter?

A What ' s your question?

Q Are you famliar with the responses to
the State of Wsconsin's request for adm ssions
that was filed on behalf of the defendants in this
case?

A Yes.

Q D d you assist attorney Deborah Fel dnan
I n preparing those?

A | think it was prepared by Bob Horowitz.

Q D d you review them before they were
submtted to the State of Wsconsin?
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A Yes.
Q | hand you a copy of the pleading

Since it's part of the case file, | don't
think we need refer to it as an exhibit.

And directing your attention to the first
adm ssion request and its response, which in sum
and substance asks you to admt that each of the
ads depicted on Exhibit 25 are ads that have been
pl aced on behalf of Top, is that a fair
characterization of it?

A That's not exactly what it says. It
says,
"The attached exhibit is an
accurate and correct summary of
adverti senments placed by or on behal f of Top
appearing in publications."

| did not nake or create this chart. It
was shown to ne, as | said.

MR R CHARDS.: You denied it anyway.

THE WTNESS: Wth the exception of that,
there were six or seven ads that had a phone nunber
that we | ooked up that were test ads for Top.

Al of the rest was done for clients by
R &R

Q (BY MR GQLLES): ay. D d the ads that
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you -- other than those set out in your response
have (809) nunbers that Top had | eased to clients?

A These (809) nunbers that are in this
chart are Top's (809) nunbers that were | eased to
clients.

Q So that if sonmeone called a nunber that
Is -- that you have denied was placed by or on
behal f of Top -- let ne start over.

The chart contains ads that have Top
(809) nunbers that it |eased to clients is what you
call the | essees?

A That's correct.

Q So your denial is not based on the fact
that someone else -- that by calling the nunber
you woul d not get a prerecorded nmessage from Top?

A M/ denial is based on what it says here
in the request that it's accurate and a correct
sunmary.

| didn't prepare it. | have no idea
where this even originated or copied from

Q Ckay.

A So | can't agree to that.

Al so when the nunbers were | ooked up, the
(809) nunbers, we noticed that alnost all of these
(809) nunbers were client nunbers, neaning that
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clients advertised these nunbers through R & R

Q | f soneone called the nunbers, the client
nunbers, Top would still receive a comm ssion for
the duration --

A Yes. These (809) nunbers were | eased to
clients and the idea behind the clients |easing
themwas for the clients to make a comm ssion from
Top' s comm ssi on.

Q And there would be a Top prerecorded
nmessage that soneone would hear if they called the
l i ne?

A That's right. The clients would hear a
(809) nunber that had prerecorded nmessages for
prograns. The..

Q Let me just...

And just so I'mclear, the specific ads
that you noted in here were actually placed by Top?

A No.

Q Wre they placed by R & R Advertising on
behal f of Top?

A Al ads were placed by R & R
Advertising. Top never placed an ad.

But those particular ads -- those phone
nunbers associated with those particul ar ads were
test nunbers for Top.
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Q So no client or |essee was involved in
t hose?

A On those few nunbers there.

Q Ckay. And I'mreferring to the response
to defendants' request for -- defendants' response
to plaintiff's request for admssions that's dated
Novenber 22, 1996.

Thank you very much.

(I'nterruption.)

MR R CHARDS: W're going to nmake the
follow ng stipulations: One, that the court
reporter can be relieved of her duties under the
code; and that the original of the transcript be
sent to ny office at 1901 Avenue of the Stars, 18th
floor, Los Angeles, California 90067; that in lieu
of a notary, the deponent can execute the docunent
under the penalty of perjury and nmake any
corrections, additions, or deletions wthin 30
days; and we will send the original back to the
court reporter who can then send a copy to the
State of Wsconsin.

MR QLLES. So stipulated.

THE REPCRTER Did you want a copy of the
transcript?

MR R CHARDS: No
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MR G LLES. The depositions will be --
the exhibits will remain with the deposition except
for Exhibit 31 which plaintiff's counsel will
retain and provi de defendants' counsel with a copy
wi thin 30 days.

MR R CHARDS: And that -- |1'Il also
stipulate that a certified copy of the original
which is going to be kept by the court reporter
w Il be as good as the original.

MR QG LLES: That's fine.

(Exhibit 31 was

marked for identification.)

(Whereupon at 5:14 p.m, the deposition

of GARY D MATTI A was adj our ned.)

* k% %
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1 STATE OF CALI FORN A )

) ss.
OOUNTY CF )

I, GARY D MATTIA, do hereby certify:

That | have read the foregoing deposition;

That | have made such changes in form and/ or
substance to the within deposition as mght be
necessary to render the same true and correct but
have |imted such changes to actual reporting
errors or errors of fact as opposed to editing the
text generally;

That havi ng made such changes thereon as were
requi red, | hereby subscribe ny nanme to the
conpl et ed deposition.

| declare under the penalties of perjury that

the foregoing testinony is true and correct.

Executed this day of , 19

at , California.

SI GNATURE OF THE W TNESS
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